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LETTER OF TRANSMITTAL

Tuae WHITE Housg, June 11, 1984.

To the Senate of the United States:

With a view to receiving the advice and consent of the Senate to
ratification, I transmit herewith a Treaty between the United
States of America and Canada relating to the Skagit River and
Ross Lake in the State of Washington, and the Seven Mile Reser-
voir and the Pend d'Oreille River in the Province of British Colum-
bia, together with a report of the Department of State.

The primary purpose of this Treaty is to provide the necessary
legal bases for an arrangement under which the City of Seattle,
Washington will refrain from raising the Ross Dam on the Skagit
River, thus avoiding additional flooding of the Skagit Valley in the
Canadian Province of British Columbia, and will receive in return
a guaranteed long-term supply of electrical power from British Co-
lumbia. Through this arrangement a longstanding dispute between
Seattle and British Columbia over the construction of the High
Ross Dam has been constructively and ingeniously settled, and a
difficult and potentially divisive bilateral problem between the
United States and Canada positively resolved. The British Colum-
bia-Seattle Agreement and the United States-Canada Treaty that
provides the necessary legal bases for the Agreement represent
both a significant substantive achievement in terms of power provi-
sion and environmental conservation, and a model for the orderly
and amicable settlement of international issues.

I recommend that the Senate give early and favorable consider-

ation to the Treaty, and give its advice and consent to ratification.
RoNALD REaGaAN.

mn



LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, June 5, 1984.

The President: :

I have the honor to submit to you a Treaty between the United
States and Canada relating to the Skagit River and Ross Lake in
the State of Washington, and the Seven Mile Reservoir on the
Pend d'Oreille River in the Province of British Columbia, signed at
Washington on April 2, 1984, with the recommendation that it be
transmitted to the Senate for its advice and consent to ratirication.

The following is a brief summary of the origin and background of
this treaty. In 1942 the International Joint Commission (1JC), a bi-
national body operating pursuant to the 1909 United States-Canada
Boundary Waters Treaty, authorized the City of Seattle to raise by
stages the Ross hydroelectric dam on the Skagit River. The dam
reached its present level in 1953, inundating a limited area of the
Province of :British Columbia. Raising the dam to the highest level
authorized by the 1942 IJC order would provide significant addi-
tional power capacity for Seattle; it would also, however, inundate
approximately seven additional miles of the scenic Skagit Valley in
British Columbia. For this reason, the 1942 Order conditioned the
raising of Ross Dam to its highest level upon the achievement of an
agreement between Seattle and British Columbia providing for sat-
isfactory compensation to the Province for the resulting flooding.

In 1967, such an agreement was reached, stipulating a total of
$3.4 million in compensatory payments by Seattle to British Co-
lumbia. By 1972, however, British Columbia had altered its stance
to one of unconditional opposition to the further flooding of the
Skagit Valley. The Province attempted to withdraw from the 1967
agreement and petitioned the IJC to void its 1942 Order, thus in-
validating the 1967 compensation agreement.

The United States and Canadian Governments subsequently
became involved in the dispute, each filing statements with the IJC
in support of the respective positions of Seattle and British Colum-
bia. In Canada the issue has received substantial political atten-
tion; the House of Commons has twice resolved to oppose further
flooding in the Skagit Valley. In April 1982 the IJC, responding to
British Columbia’s petition, issued a Supplementary Order that dis-
missed the petition, but required Seattle to maintain the negotia-
tions with British Columbia for a year to explore alternative means
of settling their dispute. In recognition of the fact that such alter-
native solutions might well eventually require the direct participa-
tion of the two federal governments, informal discussions invoiving
representatives of the United States and Canadian Governments as
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well as of Seattle, British Columbia and the IJC were begun in
July 1982. o

As an outgrowth of these discussions, formal treaty negotiations

between the United States and Canada began in April 1983. From
that time these negotiations proceeded in tandem with discussions
between Seattle and British Columbia, with the full participation
of the IJC. The Seattle-British Columbia discussions resulted in a
formal agreement between those two parties, signed on March 30,
1984. The essential contents of that agreement, which is attached
as an annex to the present Treaty, are as follows.
- British Columbia will provide to Seattle, over approximatqu
eighty years, the electricity that would have resulted from the rais-
ing of Ross Dam, in exchange for Seattle’s foregoing its right to
raise the dam and for payments by Seattle to British Columbia in
an amount as nearly equivalent as possible to the annual cost that
would have been incurred by Seattle in raising the dam. In addi-
tion, British Columbia is authorized to raise the level of its Seven
Mile Reservoir, causing flooding into Washington State land owned
by Seattle, in order to generate additional power for the Province.
Should British Columbia cease to provide the agreed power to Seat-
tle, Seattle will have the right to proceed immediately to construct
the final stage of the Ross Dam, and British Columbia would be
obliged to return a portion of the accrued annual payments made
by Seattle. '

Several appendices to the British Columbia-Seattle Agreement
cover technical and financial matters.

The Treaty that has resulted from the negotiations between the
United States and Canada provides necessary authorizations and
guarantees for the British Columbia-Seattle Agreement, which is
annexed to the Treaty. The essential elements of the Treaty are
the following. ‘

First, Article II of the Treaty authorizes Seattle, in the event of a
discontinuance of power deliveries, or a material breach of the
Agreement by British Columbia, to construct the High Ross Dam
without regard to any provision of United States law that might be
argued as limiting or negating this authority. This provision is de-
signed to assure Seattle’s right to construct the High Ross Dam
upon the occurrence of the events specified above—a right which is
Seattle’s ultimate recourse for ensuring its power supply in the
event of default by British Columbia—can be exercised in an effec-
tive and timely fashion. Seattle’s right to construct High Ross Dam
has been confirmed in the past by the International Joint Commis-
sion, United States regulatory agencies, and in the courts of the
United States after exhaustive litigation.

Second, Article III authorizes the maintenance of certain water
levels at the United States-Canada boundary. Seattle is authorized
to maintain a water level at the boundary consistent with a level
at the Ross Dam of 1,602.5 feet, the current level, unless British
Columbia discontinues power deliveries or is determined by an ar-
bitration tribunal to have materially breached the Agreement, in
which case Seattle is authorized to raise the water level at the
boundary to a point consistent with a level of 1,725.0 feet at Ross
Dam, the level that would result from construction of High Ross
Dam. British Columbia in turn is authorized to maintain the Seven
Mile Reservoir at a level consistent with a water level at the
boundary of 1,730.0 feet, a 15-foot increase from the current level,




unless British Columbia discontinues power deliveries to Seattle, or
is determined by an arbitration tribunal to have materially
breached the Agreement, and does not meet its payment obligation
under the Agreement, in which case British Columbia would be au-
thorized to maintain the Seven Mile Reservoir at a level consistent
with its present level of 1,715.0 feet at the boundary.

Third, under Article IV the United States and Canada undertake
to ensure that any financial liabilities incurred, respectively, by Se-
attle and British Columbia in the event of discontinuance of obliga-
tions or material breach of the Agreement by either of these par-
ties, are met, if necessary by direct payment of the appropriate
amount by Canada to the United States or vice versa. Were this
remote contingency to occur, any money paid to Canada by the
United States on Seattle’s behalf would be recoverable from Seattle
under the indemnification agreement between the United States
-and Seattle, which is included with the treaty documents. In that
same agreement, the United States has promised to transmit to Se-
attle, in accordance with applicable statutory and constitutional
procedures, any money paid to the United States by Canada as a
consequence of a British Columbia default. In the event of a default
on the part of the City of Seattle, the President if necessary would
seek an appropriation to the Department of State for proper execu-
tion of the guarantee provision of the Treaty.

Fourth, Article V provides that rates imposed by the Bonneville
Power Administration (BPA)} for the transmission of power pursu-
ant to the Agreement shall be no higher than if the power were
generated and transmitted by an electric utility within the State of
Washington using BPA transmission facilities. This provision is
consistent with the general concept of the Treaty and the Agree-
ment, which is to create a financial situation resembling as closely
as possible the situation that would have existed if High Ross Dam
had actually been constructed. Any rate application stemming
from this provision would be unique and does not apply to other
rates or contracts between the BPA and these or other parties.

Fifth, Article VI removes the Skagit River and Ross Lake, and
the Seven Mile Reserveir and the Pend d'Oreille River from the
scope of certain portions of the Boundary Water Treaty of 1909.
This is in order to avoid the application of overlapping and poten-
tially conflicting legal regimes to these boundary waters.

Sixth, Article VII provides that u:nendments to the Agreement
proposed by Seattle and British Columbia must be submitted to the
United States and Canada for review, and that if such amendments
alter the rights and obligations of either Government under the
Treaty, they can enter into force only upon an exchange of notes
between the United States and Canada.

On the basis of an environmental assessment prepared by the
Department of State (attached) adopting one prepared to satisfy
State of Washington requirements, it has been determined that the
Treaty will not have a significant impact on the environment of

the United States.

Respectfully submitted,
KenNeTH W. DaM.

Attachment: Environmental Assessment and Finding of No Sig-
nificant Impact.



United States Department of State

Fashington, D.C. 20520

SUREAU OF OCEANS AND INTERNATIOWAL
ENVIRONMENTAL AND SCIENTIFIC AFFAIRS

April 2k~ 1984

Hemuorandum to the Files

Pursuant to the National Environmental Policy Act (NEPA).
andy in accordance with the Council on Environmental duality's
and the Department of State’s implementing regulationss the
- Department has reviewed and adopted. with minor additions. an
environmental assessment produced for the State of Washington
on a pruposed ayreement between the (ity of Seattle and the
Pravince of dritish Columbia. This agreement has been
confirmed by a Treaty between the United States and Canada
relating to the Skagit River and Ross Lake and the Seven Nile
Reservoir on the Pend P'0reille River. signed on April 2. 198&4.

The Department’s environmental assessment (attached)
indicates that the conclusion of this Treaty would not have a
significant impact on the environment of the United States.

The assessmant reviews the environmental consequences of
gritish Columbia’s raising of Seven Mile Dam. If British
Columbia were to exercise this option pursuant to the Treaty. a
small amount of land. approximately ten acres. owned by the
City of Seattle- would be affected. This agreement was
designed 3s an alternative to the raising of Ross Dam which
would have siynificant environmental impacts.

Accordinglys I have made a finding of no significant
environmental impact with regard to the praposal to conclude a
Treaty with (anada to confirm the agreement of Seattle and
British Columbia on the ygenerating and the sharing of

electrical power. /f
— . IL
}(éz.g‘;{f ‘/44..4’«‘4&
ra

“Jack M. Blanchard
Acting Director
0ffice of Environment and Health

——

Attachment:
Environmental Assessment



Environmental Assessment

Proposed Action

. Ratificatiom of a Treaty between the United States and
Canada to confirm an ayreement reached by Britisn (oclumbia andg
the {ity of Seattle to cooperate on electricity generation and
supply- Underr the Treaty. Seattle agrees not to raise Ross Danm
and pays British (olumbia an amount egqual to what raising the
dam would have costi British Columbia agrees to provide the
city with the same amount of electricity that would have been
ganerateds and has the option of raising Seven Mile Dam+ which
vould flood appreximately ten acres of U. S. land owned by
Seattle. The Seattle~British (olumbia Agreement was
specifically designed to minimize adverse environmental
impactss which. without the agreement. could have been much
greater tham those oo the ten acres at issue here.

Environmental Impacts and Alternatives

An assessment of the probable environmental impacts of this
action was prepared by the City of Seattle (see attachment) to
meet the rzquirements of {Yashington’s State Environmental
Policy Act (RCW 43.21 ). This environmental assessment was
reviewed by the Department of States and its findings were
discussed with the following individuals:

Stephen Ralph = City of Seattle (Environmental
Analyst. Author of the Revieuw)

Michael Stemple = UW. 3. Fish & Wildlife Service
(Biologist)

Leith Fletcher « U. S. Forest Service (District
Manager)

Anthony Eldred - uWashington State (Program Managers
Habitat Mangement Division.
Pepartment of Game).

After an independent reviaws and. in accordance with the
Coungil on Environmental Wuality's (CE&) Regulations for
Implementing the Progedural Provisions of the National
tnvironmental Policy Act (NEPA) (4l CFR 150b.2 and 150b.3). the
Pepartment of 3tate's own NEPA regulations (2 CFR 1b1.9 (c))a
ands in consultation with the General (ounsel of the {Ed+ the
Department of State has adopted this environmental assessment
to meet the requirement for an assessment of environmental
impacts of and alternatives to the proposed action. Based on
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this assessments the Department of State has sade a finding of
no szgqlflcant impact on the environment of the United States.
Accordlngly» the preparation of an environmental impact
statement is not required-

Attachment?i
As stated
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Proposed DECLARALLUN Wi NOTiS g inadiciiny
{(Proposed/Final} (Significance/NonSignificance)

Proponent City of Seattle

"Pend Oreille River, Pend Oreflle County, Washington;
Pend Oreille River, British Columbia; Ross Lake,

lecation of Proposal Whatcow Countv Washington snd British Columbis.

Lesd Agency, City of Seattle

Title and Description of Propossai

As part of the Eigh Ross Settlement-Framework Agreement {Feb. 4, 1983),
betweez the City of Seattle and Province of British Columbia, B.C. Hydro will
raise the cperating reservoir elevation of their existing Seven Mile Dam en
the Pend Oreille River by approximately 15 feec. 7This action will allow for
increased generetion capacity at that faclility, vhich will offset, in part, a
partion of the energy supplied to Seattle under the dgreement. The increased
resesvelT elevation will result in the inundaticn of less then 20 scras in
Cznada, and & paximue of 7-12 scres on the U.S. side of the border, backing
the reservoir up to the base of the City's Boundzry Hydroelectric Faclility.
An eddi:icnz)l compomnent of the Agreement provides for removal of stumps and
snags in Ross Reservoir and on the shereline as deamed appropriate and con-
sisten: with wildlife haditar protectioun. This “reservoir grooming plan™
will be the first funding priecrity of the Envircomental Endovment Fund, set up
as 2 feature of the Agreement. Comwents relating to this festure will be
denoted by an asterisk (*). .

This proposal has been determined to not have a significant adverse
po s izpact upon the environmenz. 4n EIS is not required under

RCW 43.21C.030(2)(¢c).

This proposal has been determined to have s significant adverse ippact
upon the environment. An EIS is required under RCW 43.21C.030(2)(c).

This detercination was made after review by the responsible officisl on behalf
of the lead esgency of a gompleted environmental checklist and other
information on file with the responsidble departoent.

The drzent of this declzration is to satisfy the requirements of the State
Environmental Policy Act (RCW 43.21C), including the requirement to inform the
public of agency detercinations pursuant te SEPA. This document is not a
persit, nor does it censtitute 8 decision or recommendation Lo grant or deny s

perzit.

Responsible Official Joseph P. Recchi
Fosition/Title Superintendent, Seattle City Light e
Date Signature i

Revised: 12 July 197%




ENVIRONMENTAL CHECXLIST PORM

BACKCROUND

6.

7.

Kape of Proponent: Ciry of Seattle

Address and Phone Number of Propeonent:

Date Checklist Submitred: -De:embcr 15, 1983
Agency Requiring Checklist: City of Seattle

Name of Proposal, 1if applicable:
Brirish Columbia-Seattle Agreement regarding settlement over the

High Ross Issue.

NMature and Brief Description of the Proposal {ineluding but not
limited to its size, general design elepents, and other factors Chat
will give an accurace undezrstanding of its scope and nature):

The raising of the Seven Mile Reservoir (Province of British
Columbia, Pend Oreille River) from an elevation of 1715 feet to 1730
feet would inundate approximately 7-12 scres on the U.5. gide of the
international border, and san amount estimated at less than 20 acres
on the Canadian side. The small amount of acreage lost is 2
function of the steep, canyon~like character of the existing Seven
Mile Reservoir. As part of the B.C.~5Seattle Agreement resclving the
High Ross Dispute, Seattle agrees to ler B.C. operace Seven Mile
reservoir to normal maximum operating slevarion of 1730'. Other
than incressing the height of the spill gstes, by replacement with
higher gates, no new construction will peed to take place.

An additional component of the Agreement provides for rempoval of
stumps and snags in Ross Reservoir and on the shoreline as deemed
appropriste and consistent with wildlife habitat protection. This
“reservoir grooming plan” will be the first funding priority of the
Environmental Endowment Fund, set up as a feature of the Agreement.

Location of Proposal (describe the physical setting of the proposal,
as well as the extent of the land area affected by any environmental
impacts, including any other informstion needed to give an accurate

understanding of the environmental setting of the proposal):

On the U.S. gide, the inundation zone would include lands directly
sdjacent to the existing hydroelecric dam known as the Ciry of
Seattle's Boundary Faciliry. This iz located in the extreme
northeast corner of Washington State, Pend Oref{lle County, on the
Pend Oreille River. The daw is immediately upstream of the exigting
Seven Mile Dam and Reservoir in British Columbia.



B.

9‘

10,

11.

X

Continued.

The srea to be affected in Canade (Province of Eritish Columbia)
extends from the existing Seven Mile Dam and Reserveir on the Pend
Oreille River to the internaticnal border with the U.S.

The assthetic stump/snag removal and shoreline grooming will take
place primarily on the British Columbia end of the existing Eoss
Lake Reservolr.

Estimated Date of Completion of the Proposal:

1886 = For raising of Seven Mile snd Ross lake Reservoir groozing.

List of all Permits, Licenses, or Government Approvals Required for
the Proposal (federal, state and local--including rezones}:

U.S. = Canada Tresty on Agreement Provisions.

National Environmental Policy Act (NEPA) Thresheold Determination

Do you have any plans for future sdditions, expansion, or further
activity related to or connected with this proposal? 1f yes,

explain:

Ko

Do you know of any plans by others which may affect the property
covered by your proposal? If yes, explain:

Ho
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11. ENVIRONMENTAL IMPACTS
{(Explanations of 21l "yes” and “maybe” answers are required.)
- XS AR MO
1. Earth. Will the proposal result in:

a. Unstable earth conditiogs or in
changes in geologic substructures? X

b. Disruptions, displacements, com—
paction, or overcovering of the

- s0il? X
c. Change in topography or ground
surface relief features? X ~
d. The destruction, covering, or
modification of any unique
X

geologie or physical features?

€. Any incresse in wind or wvater
erosion of soils, either on or
off the site? X

f. Changes in depositien or erosion
of beach sands, or changes in
siltation, deposition, or erosion
which may modify the channel of &
river or stream or the bed of the
ocean or any bay, inlet or lake? X

Explanation: c,e,f) Inundation of existing shoreline/bench area will
change the location and character of shoreline because of steeper incline
of sdjecent land. Ezosion and sidewall soil sloughing, already a problenm
in the existing reservolr, may be exacerbated by elevated watertable and
increased wave action.

2. Adr. Will the proposal result in:

2. Alr emissions or deterioration
of ambient air guality? X

b. The creation of objectionable
odors?




YES MAYBE

NO

Alrteration of air movement,
molsiure or temperature, or any
change in climate, either locally
or regionally?

Explanation:

3. Water. Will the proposal result in:

be.

€

Changes in currents, or the
course of direction of water
movenents, in either marine
or fresh waters?

Changes in absorption rates,
drainage patterns, or the amount
of surface water runoff?

Alrterations to the gourse or
flow of flood waters? X

Change in the amount of surface
vater in any water body? X

Discharge inteo surface waters, or

in any alteration of surface water

quality, including but not limited

to temperature, dissolved oxygen,

or turbidity? X

Alteration of the direction or
rate of flow of ground waters? X

Change 4in the quantity of ground
waters, either through direct
additions or withdrawals, or through
interception of an aquifer by cuts
or excavation? .

Deterioration in ground water
quality, either through direct
injection, or through the seepage
of leachate, phosphates, detergen:s,
waterborne virus or bacterias, or
other subtances Into the ground
wvaters?




i. Reduction in the amount of water
otherwise available for public
water supplies?

Explanation: a,c) Possible change in current velocities because of
widened river channel. ¢) Flood waters may encroach on Boundary Facility
and necessitate spilling at Seven-Mile, and may also flood bench areas
above 1730' where they occur. d) Amount of surface water will increase
as a function of the topography (i.e., gradient) of inundated nearshore
areas. f,g) Water table in nearshore areas would be raised as 2
function of elevated reserveir.

4. Flora. Will the proposal result in:

a. Change in the diversizy of species,
or numbers of any species of f{lora
{including trees, shrubs, grass,
crops, micro-flora and aquatic
plants)}? X

b. Reduction of the numbers of
any unique, rare or endangered

specles of flora? X
¢s Introduction of new species of
flora intc an area, or in a
barrier to the normal replen—
ishsent of existing species? . X
4. Reduction in acreage of any :
X

agricultural crop?

Explanation: a) Areas with cobble/boulder shoreline below 1730' would be
inundated resulting in loss of some emergent vegetation. New shoreline,
steeper gradient would differ in soil and thus the character of the vege-
tation may differ also. * a) Stump rvewoval in Ross Lake Reservolr may
reduce some algae growth or stumps as substrate.

3. Fpuna. Will the proposal resulr in:

a. Changes in the diversitry of
specles, or pumbers of any species
of fauna (birds, land animals
including reptiles, fish and
shellfigh, benthic organisms,
insects, or microfauna)? X

b. Reduction of the numbers of any
unique, rTare or endangered
species of fauna?




XVl

YES MAYBE NO

c. Intreoduction of new species of
fauns into an ares, or resulr
in a barrier to the migration
or movement of favna?

d. Deterioration of existing wildlife
habitat? : X

Explanetion: a,d) Loss of existing shereline habitat with conseguent
change in normal shoreline location to upland ares with steeper gradient
and denser vegetative cover. a,c) There is some concern that a
reservoir € 1730’ would allow for zough fish from existing reserveir to
enter the Szlmo River systewm and thereby degrade the establishad resident
trout population and the sport fishery utilizing 1t.

* a.d) Stupp and snag removal in Ross lLake Reservoir may reduce habitat
for fish and cavity nesting wildlife respectively. Removal will be done
consistent with wildlife habitat protection.

6. Noise. Will the proposal insrease
existing nolse levels? X

Explanation: TFor z very short time, during construction, at the present
dag location.

7. Light and Glare. Will the propesal
produce nev light or glare?

Explanation:

8. Land Use. Will the proposal result in
the siteration of the present oy

planned land use of an area? X

Explanation: Current land uses, primarily sgricultural (i.e. grazing)
end provinciel wildlife management areas, would continue, bur some fringe
aTea pear new reservoir may be lost. This would amount to less than 20

acres.

9. Kazturzl Respurces. Will the proposal
Tesult in:

a. Increase in the rate of use of any
natural resources?

b Depletion of any nonrenewable
natural resource?

Explanation:



_¥ES MAYBE NO

10. "Risk of Upset. Does the proposal

involve a risk of an explosion or

the release of hazardous substances

(including, bpt not limited to oil,

pesticides, chemficals or radistion)

in the event of an sccident or upset

conditions? - X

Explanation: Possibly during coestruction, but highly unlikely due to
the short duretion and nature of construction activitieg at the existing
danm facility.

1l1. Population. Will the proposal alter
the location, distribution, density,
or growth rate of the human populatiom
of an area?

Explanation:

12. Housing. Will the proposal affect
existing housing, or cresate demand :
for additional housing? X

Explanation: Although specific construction details are not yet avallable
it is unlikely that the pature and duration of the work would require a
significant increase in use of outside labor.

13. Transportation/Circulation. Will the
proposal resulr in:

#a. Generation of additional
vehicular movenent? X

b. Effects on existing pnrkihg
facilities, or demand for new
parking?

c» Impact upon existing transports— :
tion systems? X

d. Alterstions to present patterns
of circulation or movement of
people and/or goods?

e. Alterations to waterborne, rail
or air traffic? X

f. Increase in traffic hazards to
motor vebicles, bicyclists eor
pedestrians? X




Explanation:

occur for the short-term construction period.
Tesulr.

14. Public Services. Will the proposal

Explanation:

bave an effect upon, or resuvlt in &
need for new or altered governmental

services 1n any of the following areas:

2. Fire protection?
b. Police protection?
c. Schools?

d. Parks or other recreatiocnal
faeilities?

e. Maintenance of public facilities,
including roads?

f. Other governmental services?

TES MAYBE NO

8,c,f) Some slight incresase in vehicular traffic would

No permanent changes would .

X

e) Possible increase in heavily laden trucks may damage

existing roadways. This can easily be repalred.

15, Epergv. Will the proposal result in:

a. Use of substantial amounts of fuel
or energy?

b. Derand upen existing sources or
energy, or requirs the develop~
ment of new sources of energy?

Explanation:

X

b) Some less of generating capacity of City Light's

Boundary Project due to encroachment of the elevared Seven-Mile Reservoir

on existing Boundary tallrace.

This energy will be returned to Seattle’

City light as part of the overall settlement agreement.

16.

Ut{litdes. Will the proposal result

in a need for new systewos, or altera-
tions to the following utilities:

a. Power or natural gas?
b. Communication systems?

c. Water?
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YES MAYRE RO
d. Sewer or septic tanks? X
e. Storm water drainage? X
f. Solid waste and disposal? X
Explanation:
17. Human Health: Will the proposal
result in the creation of any health
hazard or potential healch hazard
(excluding mental health)? X
E < Explanation:
§;~. 18. Aesthetics. Will the proposal result
& in the obstruction of any scenic vista
E or view open to the public, or will
1 the proposal result in the creation
of an aesthetically offensive site
X

open to public view?

Explanation: .

[ e
.
:
3
E
'-‘ v
b

s

* Removal of stumps/snags from existing Reservoir, and grooming of
existing shoreline will improve overall sesthetics of area.

19. Recreation. Will the proposal result
in an impact upon the quality or
quantity of existing recreational
opportunities?

Explanation:

* Impact of stump removal and shoreline grooming will be positive.

20. Archaeological/Historical. Will the
proposal result in an alteratiom of
a significant archaeological or
historical site, structure, object
or building? X

Explanation: The steep nature of the terrain and the riverine character
of the upper reservoir create doubt that any significant archaeclogical
resources would be found in the proposed inundation zone. Surveys were
done for the original construction of both the Seven-Mile and Boundary

dans.
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171. ALTERKATIVES TO THE FPROPOSAL

1. Briefly descridbe any alternative modifications to the propesal (te
project factors or external factors).

Because actual design and construction would be carried out under
the autherity of B.C. Hydro, Seattle is not familiar with any
alternative modifications. Essentielly the alternatives are to
raise the reservoir level or not (see below).

* For stuwp/snag removal, shoreline grooming, only alternatives are o
do it or no action.

2. Briefly describe any alternative propesals inegluding mo actian.

The raising of the operating level of Seven-Mile Reservoir from
1715" to 1730' is one significant element in the B.C.- Seattle
Agreement resolving the Eigh Ross Issve. The only alternstive is
pot to allow the reservoir elevation increase. This would of course
change the gertainty of the Agreement and its ratification in the
Treaty betwveen the U.S. snd Canada to resclve the issue at hand.

One possible result would be the raising of Ross Dan as originally
planned, an alternative with significant eaviroowental iwpact.

* No action would preserve status quo, felt by many to be aesthetically
cffensive.

I, the undersigned, state thar to the best of wy knowledge the above
information is true and complete.

Date /")lf//‘ff /755 Signaturefbrhld/%/ (. /17%
Title 14954»:- /buW}/w% o

Approved byﬁ-—-——. 4%—- ’
Title Z {‘gf_{_ zé ﬁ[%?’mw.@éé %}ﬂ Date ,/(x. /lﬁﬁ /953




TREATY BETWEEN THE UNITED STATES OF AMERICA AND CANADA RE-
LATING TO THE SKAGIT RIvER AND Ross LAKE, AND THE SEVEN
MiLe RESERVOIR ON THE PEND D'OREILLE RIVER

The Government of the United States of America and the Govern-
ment of Canada,

Bearing in mind the purpose of the Boundary Waters Treaty, in
particular with respect to the prevention of disputes between the
United States and Canada regarding the use of boundary waters;

Recognizing the desirability of preserving the natural environ-
ment of the Skagit Valley, in the Province of British Columbia;

Acknowledging the importance to the economic growth and de-
velopment of the City of Seattle of the electrical power that would
have been produced by the raising of the Ross Dam;

Noting with approval the Agreement dated March 30, 1984 be-
tween the Province of British Columbia and the City of Seattle de-
veloped under the auspices of the International Joint Commission;
and .

Having encouraged the achievement of such a settlement and
being desirous of securing and promoting the cooperative measures
undertaken therein, - A

Have agreed as follows:

ARTICLE 1
Definitions

For purposes of this Treaty:

(a) “Agreement’”’ means the Agreement entered into between
British Columbia and Seattle on March 30, 1984, and its sever-
al appendices, contained in the Annex to this Treaty;

(b) “Boundary Waters Treaty” means the Treaty between
the United States and Great Britain relating to Boundary
Waters and Questions Arising between the United States and
Canada, dated January 11, 190¢,

(c) “British Columbia” means the Province of British Colum-
bia, Canada;

(d) “Seattle’” means the City of Seattle, in the State of Wash-
ington, United States of America;

(e) ““Normal full pool elevation” means the water level at the
dam determined by means of measuring elevation above mean
sea level, excluding variations due to wind and wave action on
surface water and variations resulting from extraordinary
flood conditions, and which in the case of Ross Lake is based
on the City of Seattle Ross Dam datum for Ross Lake and in
the case of the Seven Mile Reservoir is based on the Geodetic
Survey of Canada datum for the Seven Mile Reservoir; and

1
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(f) “Arbitration tribunal” means an arbitration tribunal es-
tablished pursuant to section 10 and Appendix C of the Agree-

ment.
ARTICLE II

Authorizations

1. (a) In the event that British Columbia discontinues its obliga-
tion to deliver electrical power to Seattle under the Agreement or
an arbitration tribunal determines that conduct of British Colum-
bia constitutes a material breach of the Agreement, Seattle is, in
accordance with and subject to the terms and conditions specified
in this Treaty and the Agreement, authorized to raise the level of
Ross Lake on the Skagit River by means of construction and oper-
ation of Ross Dam to a normal full pool elevation of 1725.0 feet,
subject to the terms and conditions contained in Opinion No. 808 of
the United States Federal Power Commission issued July 5, 1977,
Opinion No. 808A of the Federal Energy Regulatory Commission
issued August 2, 1978, and in other actions of the Federal Energy
Regulatory Commission in implementation thereof, including provi-
sions for High Ross Dam in the relicensing by the Federal Energy
Regulatory Commission of Seattle’s Project No. 553, of which Ross
Dam 1s a part. :

(b) This authority is to be exercised by Seattle at its option, with-
out regard to any United States law, decision, regulation or order
which might be argued as limiting or negating this authority, in-
cluding provisions of the Federal Power Act relating to the time in
which project construction must otherwise commence or to the
term of license, or any other provision, during the term of this
Treaty, provided that full compensation to British Columbia in the
event of operation of Ross Lake at a normal full pool elevation of
1725.0 feet shall be as provided for in the Agreement and in lieu of
any conditions in Opinions 808 and 808A or in any licensing order
or orders for Project No. 553 with respect to British Columbia, and
provided further that unless and until the normal full pool eleva-
tion of Ross Lake is thus raised, Seattle shall not be required to
pay any increase in annual charges attendant thereupon under sec-
tion 10(e) of the Federal Power Act.

2. The Government of Canada shall obtain the legislative or
other authority necessary to enable British Columbia to export
electrical power in accordance with the terms and conditions of the

Agreement.
ARTICLE III

Water Levels at tﬁe Boundary

1. During the term of this Treaty, Seattle shall be permitted to
operate Ross Lake so as to maintain the level of the Skagit River
at the United States-Canada boundary at an elevation consistent
with a normal full pool elevation of 1602.5 feet.

2. During the term of this Treaty, British Columbia shall be per-
mitted to operate Seven Mile Reservoir so as to raise the level of
the Pend d'Oreille River at the United States-Canada boundary to



an elevation consistent with a normal full pool elevation of 1730.0
feet, subject to the delivery by British Columbia to Seattle of
energy and capacity lost at Boundary Dam due to tailwater en-
croachment by the Seven Mile Reservoir.

3. In the event that Seattle discontinues its obligation under the

Agreement to make payments to British Columbia for the delivery
of electrical power or an arbitration tribunal determines that con-
duct of Seattle constitutes a material breach of the Agreement, Se-
attle shall not be permitted to operate Ross Lake so as to raise the
level of the Skagit River at the United States-Canada boundary
above a level consistent with a normal full pool elevation of 1602.5
feet.
4. In the event that British Columbia discontinues its obligation
under the Agreement to deliver electrical power to Seattle or an
arbitration tribunal determines that conduct of British Columbia
constitutes a material breach of the Agreement, Seattle shall be
permitted to operate Ross Lake so as to raise the level of the
Skagit River at the United States-Canada boundary to an elevation
consistent with a normal full pool elevation of 1725.0 feet.

5. In the event that either Seattle or British Columbia discontin-
ues its respective obligations in accordance with paragraph 3 or
paragraph 4 of this Article, or an arbitration tribunal determines
that conduct of either constitutes a material breach of the Agree-
ment, British Columbia nonetheless shall be permitted to operate
Seven Mile Reservoir so as to maintain the level of the Pend d'O-
reille River at the United States-Canada boundary at an elevation
consistent with a normal full pool elevation of 1730.0 feet.

6. Notwithstanding paragraph 5 of this Article, in the event that
British Columbia discontinues its obligation under the Agreement
to deliver electrical power to Seattle or an arbitration tribunal de-
termines that conduct of British Columbia constitutes a material
breach of the Agreement, and the obligation of British Columbia to
make payment under subparagraph 9(C)iv) of the Agreement is
not met, British Columbia shall not be permitted to operate Seven
Mile Reservoir so as to maintain the level of the Pend d'Oreille
River at the United States-Canada boundary above a level consist-
ent with a normal full pool elevation of 1715.0 feet.

ARTICLE IV

Obligations on Discontinuance

1. The United States and Canada shall ensure, in the manner set
out in this Article, that financial obligations on the part of Seattle
and British Columbia in the event of discontinuance of certain of
their respective obligations under the Agreement, are met.

2. (a) In the event that British Columbia discontinues its obliga-
tion under the Agreement to deliver electrical power to Seattle or
an arbitration tribunal determines that British Columbia is in ma-
terial breach of the Agreement, Canada shall endeavor to ensure
that British Columbia pays to Seattle any amount owing under
subparagraph 9CXiv) of the Agreement. In the event that an arbi-
tration tribunal determines the amount owed by British Columbia
to Seattle under that subparagraph and that British Columbia has
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failed to discharge its obligation to pay that amount to Seattle,
Canada shall pay such amount to the United States in United
States currency.

(b) Payment of such amount by Canada shall be in full satisfac-
tion of British Columbia’s obligations under subparagraph (CXiv)
of the Agreement.

3. (a} In the event that Seattle discontinues its obligation under
the Agreement to make payments to British Columbia, or an arbi-
tration tribunal determines that Seattle is in material breach of
the Agreement, the United States shall endeavor to ensure that Se-
attle pays to British Columbia any amount owing under Section 5
of the Agreement. In the event that an arbitration tribunal deter-
mines the amount owed by Seattle to British Columbia under that
section and that Seattle has failed to discharge its obligation to pay
that amount to British Columbia, the United States shall pay such
amount to Canada in United States currency. _

(b) Payment of such amount by the United States shall be in full
satisfaction of Seattle’s obligations under Section 5 of the Agree-

ment. :

ARTICLE V

Transmission of Power

The rate imposed by the Bonneville Power Administration, or its
successor agency, for the transmission of power from British Co-
lumbia to Seattle pursuant to the Agreement shall be no greater
than if the power were generated, and transmitted on the Federal
Columbia River Power System, wholly within the State of Wash-

ington.
ARTICLE VI

Effect on Boundary Waters Treaty

1. Nothing in this Treaty shall affect the application of the
gouniiary Waters Treaty except as provided in paragraph 2 of this

rticle.

2. During the period in which this Treaty is in force, the powers,
functions and responsibilities of the International Joint Commis-
sion under Article IV, paragraph 1 and Article VIII of the Bounda-
ry Waters Treaty shall not apply to the Skagit River and Ross
Lake or to the Pend d’Oreille River and the Seven Mile Reservoir.

ARTICLE VII

Amendment of the Agreement

Amendments to the Agreement proposed by British Columbia
and Seattle shall be submitted to the Parties for timely review.
Amendments that, in the view of either Party, would affect the
rights and obligations of the parties under the Treaty shall enter
into force only upon an exchange of notes between the Parties. All
other amendments shall enter into force as agreed upon between
British Columbia and Seattle.
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ARTICLE VIII

Entry Into Force and Duration
This Treaty shall enter into force on the date the Parties ex-

change instruments of ratification, and shall remain in force until
terminated by agreement of the Parties, or by either Party upon
not less than twelve months written notice which may be given no

earlier than January 1, 2065.

IN WITNESS WHEREOQF, the undersigned, being duly author-

ized by their respective Governments, have signed this Treaty.

DONE at Washington in duplicate, in the English and French

languages, both texts being equally authentic, this second day of
April, 1984.

FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF CANADA:

UNITED STATES OF AMERICA:

A ) A M/WW *

BriTisH COLUMBIA-SEATTLE AGREEMENT

This agreement made this 30th day of March, AD. 1984 Be-
tween: : -

Her Majesty the Queen in Right of the Province of British
Columbia (hereinafter called ‘“‘British Columbia”)

and

The City of Seattle, 2 Municipal Corporation of the State of Wash-
ington, one of the United States of America (hereinafter called

“Seattle’)

- Whereas the International Joint Commission (IJC), by Order
dated April 28, 1982, urged British Columbia and Seattle as parties
under that Order, to come to some agreement with respect to their
differences over the authorized construction of High Ross Dam by
Seattle which would raise the elevation of Ross Lake and thus of
the Skagit River at the International Boundary from its present
normal full pool elevation of 1602.5 to elevation 1725; and

Whereas by said Order the IJC considered that in the then exist-
ing circumstances Ross Lake should not be raised above its existing
level provided that the City receive appropriate compensation for
the loss of a valuable and reliable source of electric power in the
form of High Ross Dam; and

Whereas by said Order the IJC sought the formal participation of
the Governments of Canada and of the United States in order to
implement any non-high dam agreement which might be reached,



and toward that end established a Joint Consultative Group con-
sisting of representatives of the two Governments, of the Commis-
sion, and of the parties, to receive quarterly reports from the par-
ties on their efforts to arrive at such an agreement; and

Whereas the parties have held numerous meetings, including
those of their financial and technical groups since the above refer-
enced Order of the IJC of April 28, 1982 and have reported fully to
meetings of the Joint Consultative Group in June, September and
December of 1982 and February, August and December of 1983 con-
cerning their negotiations; and

Whereas the 1JC, the parties and the respective Governments
have concluded that an agreement between the parties should be
confirmed by and be subject to a treaty between the Governments;

Now therefore the parties do hereby solemnly agree as follows:

SECTION 1.—DEFINITIONS

The following terms used in this Agreement or in Appendices
hereto shall mean:

“Agreement’’ means this Agreement and its Appendices A-E.

“Normal full pool elevation” means the water level at the dam
determined by means of measuring elevation above mean sea level,
excluding variations due to wind and wave action on surface water
and variations resulting from extraordinary flood conditions, and
which in the case of Ross Lake is based on The City of Seattle Ross
Dam datum for Ross Lake and in the case of Seven Mile reservoir
is based on the Geodetic Survey of Canada datum for the Seven
Mile Reservoir.

“Notification” means notice in writing from the Premier of Brit-
ish Columbia to the Mayor of Seattle, or vice versa, of intention to
discontinue certain provisions of the agreement. Such notice shall
be deposited, registered and prepaid in the United States or the Ca-
nadian mail, as appropriate. Following mailing, such notice shall
also be published in a daily newspaper of general circulation in
both Seattle, Washington and Victoria, British Columbia. The
notice shall be deemed to have been given upon the date of publica-
tion in Seattle or Victoria, whichever is later.

“Skagit bus” means the Diablo switchyard on the Skagit River,
or its successor switchyard, which is the collection point for power
from Diablo and Ross power houses on the Skagit River.

“Treaty”’ means the “Treaty between Canada and the United
States of America relating to the Skagit River and Ross Lake, and
the Seven Mile Reservoir on the Pend d'Oreille River” confirming

this Agreement. -
SECTION 2.—TERM OF AGREEMENT

This Agreement will come into force on the date executed by
British Columbia and Seattle and shall continue through January
1, 2066. If the Treaty has not come into force by December 31, 1984,
this Agreement shall terminate on that date.

Seattle and British Columbia will jointly request the IJC to ter-
minate its 1942 Order of Approval regarding the Ross Dam on the
Skagit River, effective only upon the entry into force of the Treaty
and the Agreement. Seattle and British Columbia recognize that




the 1JC may take such action on its own motion and agree that nei-
ther will object should the IJC so act.

SECTION 3.—NON-FLOODING OF SKAGIT VALLEY

Seattle shall not raise Ross Dam or operate Ross Lake above a
normal full pool elevation of 1602.5, unless before January 1, 2061,
a five-year notice of discontinuance period has commenced at the
instance of British Columbia pursuant to Section 9, or a determina-
tion of material breach of the Agreement by British Columbia has
been made pursuant to Section 10.

SECTION 4.—BRITISH COLUMBIA TO SUPPLY ELECTRICITY

British Columbia shall supply Seattle with the electricity ap-
proximately anticipated from High Ross Dam, consisting of 37.3 av-
erage MW of firm energy, capacity based upon the difference be-
tween existing Ross Dam productjon and 532 MW, in the months of
November through March, and capacity not exceeding 150 MW in
the months of April through October, commencing January 1, 1986
and for the term of this Agreement. The specific amounts of firm
energy and capacity and schedule of deliveries shall be as detailed
in Appendix A, subject to modifications which may result from
future discussions and mutual agreement between British Colum-
bia Hydro and Power Authority and the Seattle City Light Depart-
ment, or their successor agencies. Such schedule of deliveries shall
only be excused during an event of force majeure, i.e., one beyond
the control of British Columbia or which could not be avoided by

the exercise of due care.
SECTION 5.—SEATTLE PAYMENTS FOR ELECTRICITY

Seattle shall make annual fixed capital payments to British Co-
lumbia prior to December 31 of each year beginning in 1986 to, and
including the year 2020, of $21,848,000 (U.S.), which represents the
annual cost that would have been incurred by Seattle through the
construction of High Ross Dam. This amount will be augmented by
annual payments by Seattle prior to December 31 of each year be-
ginning in 1986 to and including the year 2065, representing the
operating and maintenance expenses that would have been in-
curred by Seattle in the annual operation of High Ross Dam. The
initial payment shall be $100,000 (U.S.), subsequent payments to
change annually at the same rate as the U.S. Consumer Price
Index. Although the fixed capital payments terminate in 2020, it is
agreed that they shall be considered sufficient, together with the
operation and maintenance equivalency payments, and the benefits
of Seven Mile flooding rights, to pay British Columbia for the deliv-
ery of electricity under Section 4 through January 1, 2066.

SECTION 6.——WHEELING COSTS

The costs of wheeling up to 230 MW of power to the Seattle load
center shall be the responsibility of British Columbia. Seattle will
only be responsible for wheeling costs for capacity in excess of 230
MW, Specific wheeling arrangements shall be as described in Ap-
pendix A. British Columbia and Seattle will work in concert to
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achieve mutually beneficial wheeling arrangements, but in no case
will the costs be at a higher rate than those paid by Seattle for

similar wheeling.

SECTION 7.—FLOODING IN THE UNITED STATES BY SEVEN MILE
RESERVOIR

Seattle agrees that British Columbia may operate Seven Mile
Reservoir to normal full pool elevation of 1730 feet, flooding into
Washington State to a depth of approximately 15 feet until Janu-
ary 1, 2066, subject to the provisions of (D)(ii). British Columbia
shall deliver to Seattle energy and capacity lost at Boundary Dam
due to tailwater encroachment by the Seven Mile Reservoir in ac-
cordance with Appendix A. British Columbia shall also deliver
energy as required by 9(C)ii). British Columbia shall not raise
Seven Mile Reservoir across the international boundary prior to

January 1, 1986, without prior agreement with Seattle.
SECTION 8. —PERIODIC REVIEW

At intervals of no more than ten years after coming into force of
this Agreement, British Columbia and Seattle shall review the
terms and conditions of the Agreement in light of all applicable cir-
cumstances in order to determine the advisability of beneficial
changes. Failure to agree to any proposed change shall not be sub-
ject to the provisions of Section 10.

SECTION 9.—DISCONTINUANCE OF CERTAIN OBLIGATIONS

A. Seattle may discontinue its obligation to make payments
under Section 5, and British Columbia may discontinue its obliga-
tion to deliver capacity and energy under Sections 4 and 6 by noti-
fication. Following notification of either British Columbia’s or Seat-
tle’s decision to so discontinue there will be a one-year review
period during which the notification may be withdrawn unilateral-
ly by the notifying party upon like notification. At the end of this
one-year review period, if the notification is not withdrawn, a five-
year notice period shall commence, at the end of which period dis-
continuance will become effective and the relevant obligations will
end, unless notification is withdrawn by consernt of both British Co-
lumbia and Seattle, or unless both agree to earlier discontinuance.
Notification of intent to so discontinue may not be given prior to
January 1, 1991, by either British Columbia or Seattle.

B. In the event of discontinuance initiated by Seattle, its author-
ity to flood into British Columbia will be limited to normal full
pool elevation of 1602.5 feet.

C. In the event of discontinuance initiated by British Columbia
and the commencement of a five-year notice period:

(i) Seattle may begin construction of High Ross Dam immediately
and flood land in British Columbia up to normal full pool elevation
1725 feet. Full compensation to British Columbia for the duration
of this Agreement for such operation will be provided for by pay-
ment for actual costs of road relocation, recreation improvements,
and reservoir clearing as set forth in Appendix B, by the continued
flooding of the Seven Mile Reservoir into the United States to
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normal full pool elevation 1730 feet and by continued contributions
to and operation of the Environmental Endowment Fund.

(ii) If Seattle does not exercise its right under 9(CXi), compensa-
tion to be provided by British Columbia to Seattle for the continued
operation of the Seven Mile Project, in addition to delivery to Seat-
tle of energy and capacity lost at Boundary Dam by tailwater en-
croachment, will be the equivalent of 1.05 average MW of firm
energy delivered annually at Blaine.

(iii) Subject to the provisions of 9(D)ii), British Columbia will
continue to have authority to operate the Seven Mile Project at
normal full pool elevation 1730 feet.

(iv) British Columbia shall return to Seattle:

(a) should Seattle opt to construct High Ross Dam, a sum of
money in U.S. currency sufficient to construct High Ross Dam,
and either money or replacement power sufficient to fully re-
place power losses to Seattle due to construction. The sum to
be returned shall include only cost items specified in Appendix
B, adjusted to reflect actual costs at the time construction is
commenced, less the capitalized value at that date of Seattle’s
capital payments not made or to be made under this Agree-
ment through the year 2020; _

(b) should Seattle opt not to' construct High Ross Dam, the
lesser of: a sum in U.S. currency sufficient to acquire equiva-
lent energy resources until 2066 less the capitalized value, in
the year Seattle so opts, of Seattle’s capital payments not made
or to be made under this Agreement through the year 2020; or
that sum provided in 9(CXiv)(a).

(v) Seattle shall exercise its option either to construct High Ross
Dam under 9(CXivXa) or not to construct under $(CXivi(b) by giving
notice to British Columbia. Seattle’s notice shall include an esti-
mate of the lesser of a sum sufficient to construct High Ross Dam
or to acquire equivalent energy resources, as appropriate, less the
capitalized value of capital payments not made or to be made to
British Columbia, together with a schedule for construction of High
Ross Dam or acquisition of alternative resources. Within three
months of such notice British Columbia shall give notice to Seattle
of its intention to: repay immediately, as construction costs are in-
curred, or on the completion of High Ross or its alternative re-
source; its decision to provide Seattle either money or power to re-
place power losses during construction; and, any objections to Seat-
tle’s estimate of British Columbia’s repayment obligation. Failure
to give such notice by British Columbia shall be deemed to indi-
cate: British Columbia’s agreement with Seattle’s cost estimates; its
repayment on the earliest repayment date; and its payment for re-
placement power losses in money. Notices hereunder shall be given
in writing from the Premier of British Columbia to the Mayor of
Seattle, or vice versa, which shall be deposited, registered and pre-
paid in the United States or Canadian mail, as appropriate, and
shall be deemed to have been given as of the date of mailing.

(vi) Seattle shall retain the option to exercise the provisions of
either 9(C)iv}a) or 9C)ivXb) for the remaining period of this
Agreement, provided that British Columbia shall retain control of
funds paid by Seattle prior to such discontinuance, until following
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exercise of such option by Seattle, repayment is made by British
Columbia in accordance with the terms of 3(C) (iv) and (v).

D. Interim remedies to Seattle shall include the following:

(1) In order that Seattle not be damaged pending the submission
to and determination by the arbitration tribunal provided for in
Section 10, that British Columbia has failed to discharge its obliga-
tions to deliver energy and capacity to Seattle under the Agree-
ment, British Columbia shall take all possible measures during this
Agreement to ensure that there shall be immediately transferred
to Seattle from sources available to British Columbia in the United
States, or exported by British Columbia to the United States, such
energy and capacity as may be required to fulfill British Colum-
bia’s obligation to deliver electricity under the Agreement.

(ii) If the amounts of energy and capacity required under the
Agreement are not delivered or transferred to Seattle, except
during an event of force majeure, or if British Columbia does not
satisfy an arbitration award under Section 10, British Columbia
shall forthwith lower Seven Mile Reservoir so as not to extend
across the international boundary. Upon satisfaction of British Co-
lumbia’s obligations to Seattle to deliver energy and capacity under
the Agreement, and payment in full of any arbitration award to
Seattle by British Columbia, or by Canada to the United States
under the Treaty, British Columbia may raise the normal full pool
elevation of the Seven Mile Reservoir to 1730 feet.

(iii} Should the arbitration tribunal determine that British Co-
Iumbia had not failed in its obligations under ¥C) (iv) or (v), had
not failed to deliver power, or had not otherwise been in material
breach, the tribunal may find compensation payable to British Co-
lumbia from Seattle to the extent of the electricity received by Se-
attle from British Columbia sources and the loss of electricity
through lowering the Seven Mile Reservoir as provided for in sub-

paragraphs (i) and (ii) above.
SECTION 10.—DISPUTE RESOLUTION

Disputes between British Columbia and Seattle arising out of
this Agreement shall be resolved exclusively as provided in this
Section. Pending any decision by a consulting board or by arbitra-
tion, the obligations of the parties shall remain effective and out-
standing, including without limitation the obligation of British Co-
lumbia to deliver electricity under this Agreement.

(a) At the request of both British Columbia and Seattle, any
matter may be referred to a consulting board composed of four
members, two of whom shall be appointed by British Columbia and
two by Seattle. A decision of a majority of the consulting board
shall be final and binding on the parties. Any matter not decided
by majority vote within three months of the date of submission
shall be referred to the arbitration tribunal. The consulting board
may not consider an allegation, or make a determination, of mate-
rial breach of the Agreement.

(b) At the request of either British Columbia or Seattle, any
matter may be referred for determination to an arbitration tribu-
nal which shall decide such questions in accordance with the rules
in Appendix C. All decisions of the arbitration tribunal shall be



final and binding and promptly carried out by the British Colum-
bia and Seattle.

(c) If the consulting board or the arbitration tribunal deems it ap-
propriate, it may assess an amount of compensation in either elec-
tricity or money to reimburse the complainant for any losses re-
sulting from nonperformance under the Agreement. Upon a deter-
mination of material breach by an arbitration tribunal, the per-
formance of obligations and consequences upon discontinuance set
forth in Section 9 shall be required and imposed by such tribunal.

(d) The Governments of Canada and the United States of Amer-
ica shall be notified of the reference of any matter to an arbitra-
tion tribunal. Although not parties, they may appear before and
make submissions to such tribunal. :

(e} Copies of all documents and notices of all proceedings shall be
provided to the Governments of Canada and the United States of
America in the same manner and at the same time as they are pro-
vided to the parties to the arbitration pursuant to the rules con-

tained in Appendix C.
SECTION 11.—ENVIRONMENTAL ENDOWMENT FUND

British Columbia and Seattle shall establish an Environmental
Endowment Fund to finance and an Environmental Endowment
Commission to administer the provision and maintenance of envi-
ronmental amenities and recreation facilities in the Ross Lake/
Skagit Valley area, as outlined in Appendix D, to which Seattle
will be the prime initial contributor.

 SECTION 12.—REVERSION OF SEATTLE PROPERTY TO BRITISH COLUMBIA

Seattle shall convey to British Columbia, upon the coming into
force of the Treaty, Lots 221 and 222, Group 1, Yale Division, Yale
District, Penticton Assessment Area, but such conveyance will not
adversely affect Seattle’s rights under Sections 3 and 9. British Co-
lumbia shall not administer the Skagit Valley below elevation 1725
in a manner inconsistent with Seattle’s exercise of rights upon dis-
continuance as provided in Sections 3 and 9, nor shall it divert any
water of the Skagit River from its natural channel for any use
other than consumptive use within the watershed of that river,

SECTION 13.—AGREEMENT REPORT

A general description of the Agreement, as defined in Section 1
hereof, its background and its intended operation, is attached
hereto as Appendix E. It is a part of the Agreement, provided that
in the event of any conflict between Appendix E and Sections 1-12,

the latter shali govern.
LIST OF APPENDICES

Appendix A: Seattle City Light—B.C. Hydro Proposed Technical

Arrangements
Appendix B: High Ross Dam Project—Cash Flow Projection

Appendix C: Arbitration Rules
Appendix D: Environmental Endowment Fund and Commission

Appendix E: Agreement Report
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In witness whereof this Agreemeﬁt has been executed on behalf
of the parties by their duly authorized representatives.

in the presence of:

-

Attest:

ity Toione

Deputy City Comptroller

}On behalf of the Province of
JBritish Columbia

——

§
i

H

The Honourable A, J. Rrummet
Minister of Environment

B & G;ifff;‘af;
\\‘\\\ el =
TheRonoursble—cwB_ _Gardom

Minister of
Intergovernmental Relations

}on behalf of The City of Seattl

" Qo

Mayor of Seat ie

-~

et et Nkt



APPENDIX A.—TECHNICAL ARRANGEMENTS WITH REGARD TO SKAGIT
BicH Ross DELIVERIES INVOLVING THE BRITISH CoLumsia HyYDro
AND Power AuTtHOrITY [BCH] aND THE CiTY OF SEATTLE, CITY

Licut DEPARTMENT [SCL]
SECTION 1—ENERGY

BCH on behalf of British Columbia shall have the responsibility
to deliver to SCL 35.4 Average Annual MW at the Seattle load
center.

This amount is derived from 37.3 Average Annual MW at the
Skagit Bus, and using the Berry/Gordon figures in the report of
April, 1982, losses to Seattle are computed at 5 percent, or 1.9 MW,
which produces 35.4 average MW at the Seattle load center.

The modified rule curve studies of June 30, 1982 show an aver-
age of 336.9 for High Ross and 298.9 for existing Ross. It has been
agreed that these studies will be used for the purpose of determin-
ing base monthly energy shape from BCH to SCL.

Prorating this shaping to the 35.4 MW average annual energy
gives the following monthly numbers in average MW which BCH
shall have the responsibility to deliver to SCL at the Seattle load

center.

UL e reeee e cecrresacrrae e e st ant e e e s e st e e s e srare saR e aeat s e s e aT LSt st erea RS Eathasentaretesenaraeans 24.0
AFUSE co.reeceeecieneerreiasmes e ssssen st ssnssttnmsstonssasssnsassnsreessenss s easerasasenssrssas st s sasnrenrsaenesnermresns 177
SO DLEIMIDOT ...t st ce s e creneerassararess e anenn e e srema e s ene e e et na e Ee e e et eat st nrae st nannreas 13.0
CLODET ..o ceecrceeree s s rmsste e et st e e avenessase st ssans srsaumEvan s evdsrns sassae s e s eek pm s e e e e s emdsandrbes bra e nes 18.5
INOVRIMBEBT ...ooeeeieeecccersrrreesasasstetentesmentansse siesarmtasess otanssassnasssbennrtstinebas nrensretsssononssesssssntss 34.7
December .....ccvccvnsinecvssonns 45.2
JATUATY .....oceoeecrverenresaieresraessscasteearessabessssssastonsasesssssansessssasssstesssstestsanssmantessasssnssnnsesnsssns 58.0
F DI UATY «oeeceenrirtrcieieer s resness s emesanssnsnssasessassasasstess sesea e saesamesesaserars sesnssansesensenssassasnassrnss 67.3
IMATCH ot iecereereeciese s esersssess e sasasaemassssesesesserssesebressasaasess sosssressenansnasessassassassrasnses eneres 59.4
APl .o cceceeeerrrneas 27.3
MY tiirisiircietiesteesin s st esnee s st b enss e eht b s anarisan sa s et an S a s san b an S bbb sare O b a4t e b0 25.7
UTIE teitttrnrccanstsssrnamsantsestarassnnssessbnmasesbeds4ehtbas deee s hbsaasb e RO LR R LA E RO b s be bbb b asrossasn s 36.3

BCH shall ﬁot be required to deliver more than one half of the
monthly energy entitlement in any one week.

SECTION 2—CAPACITY

. l?CH shall deliver to SCL capacity at the Seattle load center as
ollows:

April through October: 150 MW at Skagit bus.

November through March: 532 MW less actual capacity of exist-
ing Ross at Skagit bus. Capacity entitlement for the following week
shall be calculated each Friday as the difference between 532 MW
and the actual capacity at existing Ross.

Actual capacity deliveries at the Seattle load center for both
time periods will be reduced by 5% to cover losses. For purposes of
this Section 2, capacity shall mean the right of SCL to schedule

(13)



hourly amounts from BCH up to the maximum capacity set forth
above.

SECTION 3—TRANSMISSION

BCH shall be responsible for the cost of transmission and associ-
ated losses of up to 230 MW delivered to the Seattle load center.
BCH and SCL shall jointly work towards arranging an annual
wheeling agreement with BPA. SCL shall be responsible for the
cost of transmission above 230 MW, but not losses.

The firm wheeling capacity contracted between BCH and SCL
shall be available for BCH’s use when not scheduled for deliveries
under this agreement to the extent that this can be arranged with

BPA.
SECTION 4—ENERGY SHIFTS AND STORAGE TRANSACTIONS

A. Inter-month energy balance account

At SCL'’s request energy may be shifted among months from the
amounts listed in Section 1 according to the following provisions:

(1) Beginning July 1 of each year an energy balance account will
be established consisting of the cumulation of MW.h of energy
shifted among months. The value in this account may be either
positive or negative, but may in magnitude not exceed 5,000 MW.h.
unless otherwise mutually agreed. This account must be zero on
June 30 of each year. Energy shifts increasing the amount for a
month will be counted as positive.

(2) The magnitude of energy shifted in any month may not
exceed 5,000 MW.h. '

(3) SCL shall notify BCH of energy shifts in subparagraph 4.A.1
at least ten days in advance except in the circumstances described

in Section 5.A.

B. Storage account

Upon the request of BCH, SCL will accept delivery of energy for
storage in Ross Lake with the following conditions:

(1) The total amount of energy in the Storage Account shall not
exceed 50,000 MWh unless otherwise mutually agreed.

(2) No charges shall be assessed by SCL for the return of the
stored energy.

(3) If the return of storage energy causes spill on the SCL system,
then the Storage Account will be reduced by the amount of spill.
SCL will advise BCH if return of storage energy may result in spill
and if so, the approximate amount.

(4) SCL will give BCH notice of not less than five days of impend-
ing spill of stored energy at Ross Lake. Any such energy spilled
will be deducted from the Storage Account.

(5) SCL will not be required to accept or return storage energy if
such action violates its contractual obligations, legal constraints or
operating requirements.

(6) In case of spill the last non-SCL. water stored will be the first
non-SCL water spilled.

(7) BCH will notify SCL of storage energy delivery or return at
least one day in advance.



SECTION 5—SCHEDULING

A. SCL will provide BCH a schedule of desired operation by 05:00
each Friday morning. This schedule will include desired hourly de-
liveries for the seven day period from 01:00 Saturday through 24:00

on the following Friday. ) _ .
This schedule will only be changed in the following circum-

stances:
(1) forced outages on the SCL system,
(2) severe weather changes,
(3) fulfillment of firm contractual obligations, or

(4) legal constraints.
One such schedule change may be requested each week. The

schedule change shall be requested by 09:00 to be effective no
sooner than 00:00 the following day. BCH will make such schedule
change to the extent that the BCH system can reasonably respond.
Severe weather changes are those that cause load changes or
streamflow changes which would produce spill or threaten SCL
system integrity.

B. Capacity and associated energy may be scheduled by SCL up
to 24 hours per day, subject only to monthly energy limitations
after any shifts pursuant to Section 3.

SECTION 6—FORCED QUTAGES OR MAINTENANCE OUTAGES AT EXISTING
ROSS

It is agreed that maintenance outages or forced outages longer
than one day in duration at existing Ross will reduce capacity de-
liveries by BCH under this agreement in proportion to the number
of units out of service.

SECTION 7—OPERATING COMMITTEE

There shall be an Operating Committee of one BCH and one SCL
representative who will meet not less than twice per year to review
operations and to plan for any special operations in the coming
period—special operations would include storage of energy.

Meetings shall alternate between Seattle and Vancouver.

SECTION 8—SEVEN MILE—BOUN DARY ENCROACHMENT

BCH shall return to SCL all capacity and energy lost due to the
encroachment of the Seven Mile Reservoir on Boundary Dam
which shall be returned on a daily basis on the seventh day after
loss. Boundary encroachment losses shall be calculated on a ‘“‘real
time”’ basis, or on a negotiated amount by SCL and BCH. Such ap-
proaches may be agreed to and modified from time to time.

Encroachment energy & capacity losses are deemed to be deliv-
ered at Boundary.

Discussions concerning final solution will be initiated upon com-

pletion of above studies.
SECTION 9-—CONTINUITY OF SUPPLY

BCH will use its best efforts to remove, curtail or contain any
cause of delay, interruption, or failure to deliver power and to



-

resume deliveries with the least possible delay. Any energy deliv-
eries interrupted for any reason shall be rescheduled for delivery

- by BCH to SCL during comparable time periods as soon as practica-

ble.
BCH shall not be responsible for transmission problems outside

of its own system.
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RESERVOIR CLEARING, ROAD CONSTRUCTION AND RECREATION
CONTRIBUTION IN CANADA

Introduction

This is description of the line items 3b (1), (2), and (3) of Appen-
dix B. It is intended to provide a specifications guide for work to be
performed in Canada upon the construction of High Ross Dam.
Certain cost estimates expressed in January 1982 dollars (U.S.)
which have been escalated through a projected 39-month construc-
tion period are also included, but are intended only as illustrative
of what costs would have approximated if the project had been un-
dertaken in 1982; they also serve as a general point of reference on
the amount and type of work to be performed under line items 3b

(1), (2), or (3).
Reservoir clearing

General description

The principal types and acreages which would require clearing
have been classified on the basis of forest cover and ground condi-
tions. Each type was assigned one or more clearing treatments
based on the size and density of forest stand and the ground condi-

tions as shcwn on Table L
The following criteria was established for estimating purposes..

Clearing

(A) Areas between the drawdown line, elevation 1669, and the
clearing boundary, generally elevation 1727.

(1) Flat ground and slopes of less than 40 percent: All trees and
brush removed to the level of the surrounding ground. All down
timber removed.

(2) Slopes of 40 percent and greater: All trees removed to a
stump height not exceeding six inches above the ground surface
measured on the up-hill side. All solid down timber larger than
three inches in diameter at the butt and/or longer than eight feet
removed. Woody material remaining after clearing would not
exceed 20 cubic feet per acre cleared.

(B) Areas below the drawdown line, elevation 1669—

(1) All trees removed to a stump height not exceeding 12 inches
or the stump top diameter, whichever is greater, above the ground
surface measured on the up-hill side so as not to protrude above
the drawdown elevation. All solid down timber larger than three
inches diameter at the butt and/or longer than eight feet would be
removed provided any volume of wood remaining would not exceed
20 cubic feet per acre cleared.
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Grubbing
In specific areas to be designated before clearing commences, all
wood material to be removed to a depth of two feet below ground
line in areas specified for recreational development. The total area
to be so treated within the drawdown zone was estimated at 200

acres.
Disposal of material
Wood material burned within the area except that any salvagea-
ble material would be removed to a place of use, manufacture, or
storage prior to burning the residual.

Material that could not be disposed of by burning would be
buried with a covering of at least 18 inches of earth.

Proposed clearing operations

Machine clearing

The reservoir site comprises about 4,200 acres of forest land to be
cleared. Ninety percent of this area would be suitable for machine
clearing and the remaining 10 percent would require hand clearing
qn steep rocky slopes or wet soft ground.

The crane and grapple method would be used along the Skagit
River and numerous swamp areas. The slash, snags, and windfall
trees would be lifted by machine from the wet areas and piled on

dry ground for burning. ‘

Manual (hand) slashing

Approximately 400 acres (10 percent of forest land) would require
the application of hand clearing methods. These areas are com-
. prised of immature forest stands on moderately to steep rocky
slopes and residual forest stands on soft wet soils. -

All trees, slash, and brush would be hand felled by power saw.
The material left and floated off the site, piled on the beach with

tractors or taken to a pile-out site.
Final cleanup around the fringe of the reservoir (elevation 1725

to 1727 feet) would be done by hand. All windfalls and slash would
be bucked, dragged free by tractors or floated free when the reser-
voir reaches full pond.

Grubbing operations

Grubbing operations would be confined to the beaches, boat
launching ramps, recreation sites and visual areas within the
drawdown zone of the reservoir. The areas to be treated at the
recreation sites would be about 200 acres.

Grubbing would be done primarily with large tractors to remove
the stumps and roots from below ground level and to re-grade the
ground surface. Final cleanup would be carried out by small trac-
tors cleaning the beaches during a spring drawdown.

Total estimated cost of clearing operation

The total estimated cost of clearing operations including floatage
control and disposal was estimated to be $7,288,000 in January
1982 U.S. dollars as follows:



Estimated cost of contractor Clearing . ettt nesmses 35,907,000
718,000

Assessment for IMMAtUTe fOrest. e sarterss
10 percent CONLIMZBICY ..t s e msess bt et e st n e et sessesassnes 663,000

Total cost of clearmg, excludmg forestry, engmeermg and manag&
ment .. e v ceererrercrnecaemnnnnnnes 1,288,000
Details of the total estlmated cost of contractor clearing oper-
ations is shown on Table IL
Since all merchantable trees and logs within the reservoir area
would be sold by the B.C. Forest Service and removed by the pur-
chaser prior to commencement of clearing operations, no stumpage
charges would be payable. However, the removal of the immature
trees during clearing might result in a penalty being charged by
the Government of B.C. For estimate purposes this penalty was as-
sumed to be $718,000.

Clearing schedule

The reservoir clearing activities would be controlled by the Ross
High Dam construction schedule and related water levels. With
this in mind a cash flow for a 39-month clearing operation was es-
calated and is summarized in dollars of the year as shown on Ap-
pendix B, line 3b(1) for a total of $3,487,000.
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Road construction and recreation contribution

Background

By the agreement of January 10, 1967 between the City of Seat-
tle and the Province of British Columbia the City would replace, at
no cost to the Province, the entire public road situated within the
proposed reservoir site.

The proposed reconstruction of the public road above High Ross
Reservoir was designed to end about two miles north of the Canadi-
an/U.S. border. The net reduction in road costs so generated was to
be applied to recreational developments adjacent to the High Ross
Reservoir in British Columbia. The City also agreed to carry out
special clearing for recreation facilities on the Canadian portion of
the High Ross Reservoir.

Two sections of proposed road were considered in the cost assess-
ment, namely:

(1) from mile 0.0 to 8.4 which provides access to a main boat
launching site on the east shore of High Ross Reservoir about
two miles north of the Canadian/U.S. border,

(2) from mile 7.6 to 10.5 which would extend the proposed
road to the Canadian/U.S. border.

Standards used in road design

The design standards selected provided the best compromise be-
tween existing ground conditions and required specifications. Road
standard would be satisfactory for recreation traffic and controlled,
highway-type log truck hauling from the Reservoir area.

The design standards were:

Horizontal alignment—35 mph average speed;

Maximum grades—8 percent;

Subgrade width—30 feet, except near Muddy Creek where 26
feet of width is permitted to reduce the high construction costs
in this section of the road;

Running surface—24 feet, except for the Muddy Creek sec-
tion which will be 20 feet wide;

Ditches—generally 2 feet deep with side siopes 2:1;

Fill slopes: 1%:1;

Cut slopes: rock, Ya-%2:1; silts, 1%- :1; other materials 1%-
1:1.

Gravel surfacing: base 12 inches deep of less than 4-inch size,
top 6 inches deep of less than 2-inch size.

Certain section of cut and fill would be widened or narrowed to
achieve balance within reasonable overhaul distances.

Road locations _
- The alignment of the proposed roads are shown on Plate Nos. 1
and 2. The selection of the alignments were based on soil condi-
tiodnss creek crossing while maintaining park and aesthetic stand-
ards.
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Construction estimates for roads

Volumes
Volumes were calculated for subgrade construction including
clearing removing overburden, earth movement, overhaul and rock
movement. Earth movement within free haul distances and
through overhaul distances for the 8.4- and 2.9-mile roads were cal-
culated to be 141,100, 21,500, 80,500, and 9,200 cubic yards respec-

tively.

Drainage

The 8.4-mile road would require ditching along 5 miles of the
route and 43 culverts varying from 12 inches to 84 inches would be
required. The 2.9-mile road would require 23 culverts and ditching

along the entire length.

Muddy Creek Bridge

A T70-foot standard H20S15 highway loading bridge would be con-
structed. The bridge crossing would require a 15-foot high bin wall
type abutment at the north end and a 6-foot concrete footing at the

south end.

Clearing and grubbing
To preserve park setting, stringent clearing and grubbing stand-
ards were established. All slash and debris would be piled and
burned, leaving none on the roadside or under the roadbed. Width
of right-of-way and grubbing requirements would vary with road

character.

Recreation contribution

The City of Seattle agreed to make the following contribution to
the costs of the ultimate development of recreation facilities on the
Canadian portion of the High Ross Reservoir:

(1} In lieu of not having to reconstruct the Silver Skagit
Road to the International Boundary, the City will provide for
recreation development of equal value in Canada.

(2) The City will carry out special shoreline grubbing groom-
ing for the recreation plan in Canada.

Construction costs

The estimated construction costs for the 2.9-mile road, 8.4-mile
road, 10.5-mile road, trail replacement and for special clearing for
i‘ﬁcreation sites are shown in January 1982 U.S. dollars on Table
It was assumed that if a complete road system were to be con-
structed to the Canadian/U.S. border it would include the section
between mile 0 and mile 8.4 and the section between mile 7.6 and
10.5 (International Boundary) for a total cost of $1,757,500. It was
further assumed that trail replacement is interrelated with road
relocation; thusly, the total cost for a complete road system from
mile 0 to mile 10.5 and trail replacement would be $1,825,500.

In consideration of the agreement between the City of Seattle
and the Province of British Columbia the following allocated costs
were developed for road relocation, and recreation contribution
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based on the ratio of an 8.4-mile road and a 10.5-mile road and a
recreation contribution for special clearing.
Ratio=3$1,218,400/%1,655,400=0.74;
Allocated cost for road relocation and trail replace-
ment=(0.74)($1,825,500)=§1,351,000;
Allocated cost for recreation contribution=3%1,825,500-
$1,351,000+ 240,000=3714,500.
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TABLE Il1I

Conscructioun Cost

Roads 2.9 Mile B.4 Mile 10.5 Mile
Clenring- and Grubbing $ 78,200 § 153,000 § 215,800
Earth Movement ] 174,000 323,200 466,200
Rock Work 22,200 55,600 72,500
Culvef:s _ 82,900 51,800 129,700
Gravel 5Surfacing 127,200 368,800 460,700
Muddy Creek Bridge 0 142,500 142,500
Clean Up 5,600 12,700 16,700
Sub-Total $490,100 81,107,600 $1,504,900
107 Comtingency 49,000 119,000 150,500

Total Direct Cost of Construction  $539,100 §1,218,400 51,655,400

. Trails
Galene Creek Accsss Trail 27,000 fr. @ s1.30 $48,600
Parking Area for Galene 5,000 fr. @ $1.32 ' 6,500
Parking Area for Skyline/Contennial 5,000 ftr, @ 51,32 5,600
Sub-Total 561,800
10X Contingency 6,200
Total Diract Cost of Comstruction $68,000

Special Clearing
Tocal Direct Cost of Conscruction $240,000
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Construction schedule for road relocation

The construction of the proposed road would be coordinated with
the reservoir clearing operation so that engineering and supervi-
sion requirements are minimized and so that access would be avail-
able when the existing road is flooded. The following construction
schedule is developed in coordination with the reservoir clearing

plan.

Year 1
(1) Brief contractors on the site for road and bridge construction.
(2) Start road construction during May and complete to Muddy

Creek bridge site.
(3) Prepare bridge site and install footings.

Year 2
(1) Continue road construction in early May and complete the 8.4
miles.
(2) Install Muddy Creek bridge and complete construction of pro-

tection features and approaches.

A cash flow for road relocation, based on the allocated cost and
the above schedule, was developed in dollars of the year (i.e., esca-
lated) and is shown on Appendix B, line 3b (3), for a total of

31,762,000.

Schedule of recreation contribution

It was assumed that recreation work would parallel the road re-
location work. A cash flow, in dollars of the year (i.e., escalated),
based on the allocated cost including special clearing is shown on
Appendix B, line 3b(2) for a total of $926,000.
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ApPPENDIX C.—ARBITRATION RULES: BrITISH COLUMBIA-SEATTLE
AGREEMENT

SECTION I—INTRODUCTORY RULES

Article 1.—Notice, calculation of periods of time

(1) For the purposes of these Rules, any notice, including any
comrnunication or proposal, is deemed to have been received if it is
physically delivered to the addressee. Notice shall be deemed to
have been received on the day it is so delivered.

(2) For the purposes of calculating a period of time under these
Rules, such period shall begin to run on the day following the day
when a notice, communication or proposal is received. If the last
day of such period is 'an official holiday or a non-business day at
the residence or place of business of the addressee, the period is ex-
tended until the first business day which follows. Official holidays
or non-business days occurring during the running of the period of
time are included in calculating the period.

Article 2.—Notice of arbitration

(1) The party initiating recourse to arbitration (hereinafter called
the “claimant”) shall give to the other party (hereinafter called the
“respondent’’) a notice of arbitration.

(2) Arbitration proceedings shall be deemed to commence on the
date on which the notice of arbitration is received by the respond-
ent.

(3) The notice of arbitration shall include the following:

(@) A brief description of the dispute;
(b) A demand that the dispute be referred to arbitration;
(c) A statement of claim as provided in Article 9.

SECTION II—COMPOSITION OF THE ARBITRATION TRIBUNAL

Article . —Appointment of arbitrators

(1) Each party shall appoint one arbitrator. The two arbitrators
thus appointed shall choose a third arbitrator who will act as the
presiding arbitrator of the tribunal.

(2) If within 15 days after the receipt of a party’s notification of
the appointment of an arbitrator the other party has not notified
the first party of the arbitrator he has appointed, the first party
may thereupon request the Secretary-General of the International
Center for the Settlement of Investment Disputes at Washington,
D.C. to appoint the second arbitrator.

(3) If within 15 days after the appointment of the second arbitra-
tor the two arbitrators have not agreed on the choice of the presid-
ing arbitrator, the presiding arbitrator shall be appointed by the
Secretary-General of the International Center for the Settlement of
Investment Disputes at Washington, D.C. as follows:

(30)
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The Secretary-General shall, at the request of one of the parties,
appoint the presiding arbitrator as promptly as possible. In making
the appointment, the Secretary-General shall use the following list-
procedure, unless both parties agree that the list-procedure should
not be used or unless the Secretary-General determines in his dis-
cretion that the use of the list-procedure is not appropriate for the
case:
(a) Within 15 days after notice, each party shall submit to

the Secretary-General a list containing at least three names,
(b) The Secretary-General shall appoint the presiding arbi-
trator from among the names on the above lists.

If for any reason the appointment of the second or presiding ar-
bitrator cannot be made according to this procedure, the Secretary-
General may exercise his or her discretion in appointing the second
or presiding arbitrator.

When the Secretary-General is requested to appoint an arbitra-
tor, the party which makes the request shall send to the Secretary-
General a copy. of the notice of arbitration and a copy of the Agree-
ment. The Secretary-General may require from either party such
information as deemed necessary to fulfill its request. Upon ap-
pointment of the presiding arbitrator, the arbitration tribunal shall
be deemed to have been formed and shall so notify the parties.

Article 4.—Replacement of an arbitrator

In the event of the death or resignation of an arbitrator during
the course of the arbitration proceedings, a substitute arbitrator
shall be appointed or chosen pursuant to the procedure that was
applicable to the appointment or choice of the arbitrator being re-

placed.

Article 5.—Repetition of hearings in the event of the replacement of
an arbitrator

If the presiding arbitrator is replaced, any hearings held previ-
ously shall be repeated; if any other arbitrator is replaced, such
prior hearings may be repeated at the discretion of the arbitration
tribunal.

SECTION III-—ARBITRATION PROCEEDINGS

Article 6.—QGeneral provisions

(1) Subject to these Rules, the arbitration tribunal may conduct
the arbitration in such manner as it considers appropriate, provid-
ed that the parties are treated with equality and that at any stage
of the proceedings each party is given a full opportunity of present-
ing its case.

(2) If either party so requests at any stage of the proceedings, the
arbitration tribunal shall hold hearings for the presentation of evi-
dence by witnesses, including expert witnesses, or for oral argu-
ment. In the absence of such a request, the arbitration tribunal
shall decide whether to hold such hearings or whether the proceed-
ings shall be conducted on the basis of documents and other mate-

rials.



32

(3) All documents or information supplied to the arbitration tri-
bunal by one party shall at the same time be communicated by
that party to the other party.

(4) The Governments of Canada and the United States of Amer-
ica shall be notified of the reference of any matter to an arbitra-
tion tribunal and, while not parties, may appear before and make
submissions to such tribunal.

(5) Copies of all documents and notices of all proceedings shall be
provided to the Governments of Canada and the United States of
America in the same manner and at the same time as they are pro-
vided to the parties to the arbitration pursuant to these rules.

Article 7.—Place of arbitration

The place of arbitration shall be either Vancouver, B.C. or Seat-
tle, WA., selected by lot by the presiding arbitrator; or sessions
may alternate between the two cities at the presiding arbitrator’s

discretion.

Article 8.—Ldnguage
The arbitration tribunal shall conduct its proceedings in English.

Article 9.—Statement of claim

(1) The statement of claim shall be contained in the notice of ar-
bitration, and the claimant shall communicate a statement of
claim in writing to the respondent and to each of the arbitrators. A
copy of the British Columbia—Seattle Agreement and the Treaty
shall be annexed thereto. _

(2) The statement of claim shall include the following particulars:

(@) A statement of the facts supporting the claim;
(b) The points at issue;
(c) The relief of remedy sought.

The claimant may annex to a statement of claim all documents

deemed relevant or may add a reference to the documents or other

evidence to be submitted.

Article 10.—Statement of defense

1. Within thirty days of receipt of a statement of claim the re-
spondent shall communicate a statement of defense in writing to
the claimant and to each of the arbitrators.

2. The statement of defense shall reply to the particulars (a), (b)
and (c) of the statement of claim. The respondent may annex the
documents on which reliance is placed or may add a reference to
the documents or other evidence to be submitted.

3. In its statement of defense, the respondent may make a
counter-claim, arising out of the Agreement, or a claim arising out
of the Agreement, for the purpose of a set-off.

Article 11.—Amendments to the claim or defense

During the course of the arbitration proceedings either party
may amend or supplement a statement claim or defense unless the
arbitration tribunal considers it inappropriate to allow such
amendment having regard to the delay in making it or prejudice to
the other party or any other circumstances.
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Article 12 —Further written statements

The arbitration tribunal shall decide which further written stat-
ments, in addition to the statement of claim and the statement of
defense, shall be required from the parties or may be presented by
them and shall fix the periods of time for communicating such

statements.

Article 18.—Periods of time

The periods of time fixed for the communication of written state-
ments should not exceed 30 days. However, the arbitration tribunal
may extend the time-limits if it concludes that an extension is jus-

tified.

Article 14.—FEvidence and hearings

(1) Each party shall have the burden of proving the facts relied
on to support a claim or defense, save those conceded by the other
party.

(2) The arbitration tribunal may, if it considers it appropriate, re-
quire a party to deliver to the tribunal and to the other party,
within such a period of time as the arbitration tribunal shall
decide, a summary of the documents and other evidence which that
party intends to present in support of the facts in issue set out in a
statement of claim or statement of defense.

(3) At any time during the arbitration proceedings the arbitra-
tion tribunal may require the parties to produce documents, exhib-
its or other evidence within such a period of tlme as the tribunal
shall determine.

(4) In the event of an oral hearing, the arbltratzon tribunal shall
give the parties adequate advance notice of the date, time and
place thereof.

(5) If witnesses are to be heard, at least fifteen days before the
hearing each party shall communicate to the arbitration tribunal
and to the other party the names and addresses of the witnesses to
be presented, and a synopsis of the witness’ proposed testimony.

(6) The arbitration tribunal shall make arrangements for the
record of the hearing if it is deemed necessary by the tribunal
under the circumstances of the case, or if the parties have agreed
thereto and have communicated such agreement to the tribunal at
least fifteen days before the hearing.

(7) Hearings shall be held in camera unless the parties agree oth-
erwise. The arbitration tribunal may require the retirement of any
witness or witnesses during the testimony of other witnesses. The
arbitration tribunal is free to determine the manner in which wit-

nesses are examined.
(8) Evidence of witnesses may also be presented in the form of

written statements signed by them.
(9) Formal rules of evidence shall not apply and the arbitration
tribunal shall determine the admissibility, relevance, materiality

and weight of the evidence offered..
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Article 15.—Interim measures of protection

At the request of either party, the arbitration tribunal may take
any interim measures it deems necessary in respect of the subject-

matter of the dispute.

Article 16.—Default

(1) If, within the period of time ﬁxed by the arbitration tribunal,
the respondent has failed to communicate a statement of defense,
or any other written statement, without showing sufficient cause
for such failure, the arbitration tribunal shall order that the pro-
ceedings continue.

(2) If one of the parties, duly notified under these rules, fails to
appear at a hearing, without showing sufficient cause for such fail-
ure, the arbitration tribunal may proceed with the arbitration.

(3) If one of the parties, duly invited to produce documentary evi-
dence, fails to do so within the established period of time, without
showing sufficient cause for such failure, the arbitration tribunal
may make the award on the evidence before it.

Article 17.—Closure of hearings

(1) The arbitration tribunal may inquire of the parties if they
have any further proof to offer or witnesses to be heard or submis-
sions to make and, if there are none, or in its discretion, it may
declare the hearings closed and the matter finally submitted to it
by the parties.

(2) ‘The arbitration tribunal may, if it considers it necessary
owing to exceptional circumstances, decide, on its own motion or
upon application of a party, to reopen the hearings at any time
before the award is made.

Article 18.—Waiver of rules

A party who knows that any provision of, or requirement under,
these Rules has not been complied with and yet proceeds with the
arbitration without promptly stating an objection to such non-com-
pliance, shall be deemed to have waived the right to object.

SECTION IV—THE AWARD

Article 19.—Decisions

Any award or other decision of the arbitration tribunal shall be
made by a majority of the arbitrators within 45 days of final sub-
mission of the matter to it by the parties.

Article 20.—Form and effect of the award

(1) In addition to making a final award, the arbitration tribunal
shall be entitled to make interim, interlocutory, or partial awards.

(2) The award shall be made in writing signed by at least a ma-
jority of the arbitrators and shall be final and binding on the par-
ties. If a majority cannot be obtained, the decision of the presiding
arbitrator shall be final and binding on the parties. The parties un-
dertake to carry out the award without delay.
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(3) The arbitration tribunal shall state the reasons upon which
the award is based, unless the parties have agreed that no reasons

are to be given.
(4) An award shall contain the date on which and the place

where the award was made. Where there are three arbitrators and
one of them fails to sign, the award shall state the reason for the
absence of the signature.

(5) Copies of the award signed by the arbitrators shall be commu-
nicated to the parties by the arbitration tribunal.

(6) Any monetary award shall be made and shall be payable in
the currency of the recipient, free of any tax or other deductions.

(7) The award shall include interest at an appropriate rate from
the date of the violation of the Agreement or other event on which
the award is based until the date of the award. The arbitration tri-
bunal shall also affix an appropriate rate of interest to be paid
from the date of the award until the date when the award is paid
in full. In no event shall the interest rate during the latter period
be lower than the prime commercial lending rate then prevailing

in New York City.

Article 21.—Applicable law

In all cases, the arbitration tribunal shall decide the dispute and
impose sanctions in accordance with the terms of the Agreement.
It may take into account the relevant usages of the trade. Subject
always to the terms of the Agreement, the Tribunal may apply
such choice of law rules and principles of commercial and interna-
tional law as it determines will assist it in applying the terms of
the agreement.

Article 22.—Settlement or other grounds for termination

(1) If, before the award is made, the parties agree on a settlement
of the dispute, the arbitration tribunal shall either issue an order
for the termination of the arbitration proceedings or, if requested
by both parties and accepted by the tribunal, record the settlement
in the form of an arbitration award on agreed terms. The arbitra-
tion tribunal is not obliged to give reasons for such an award.

(2) Copies of the order for termination of the arbitration proceed-
ings or of the arbitration award on agreed terms, signed by the ar-
bitrators, shall be communicated by the arbitration tribunal to the

parties.

Article 23.—Interpretation of the award

(1) Within 30 days after the receipt of the award, either party,
with notice to the other party, may request that the arbitration tri-
bunal give an interpretation of the award.

(2) The interpretation shall be given in writing within 30 days
after the receipt of the request. The interpretation shall form part
of the award.

Article 24.—Correction of the award

(1) Within thirty days after the receipt of the award, either
party, with notice to the other party, may request the arbitration
tribunal to correct in the award any errors in computation, any
clerical or typographical errors, or any errors of similar nature.
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The arbitration tribunal may within thirty days after the commu-
nication of the award make such corrections on its own initiative.

(2) Within thirty days after the receipt of the award, either
party, with notice to the other party, may request the arbitration
tribunal to make an additional award as to claims presented in the
arbitration proceedings but omitted from the award.

(3) If the arbitration tribunal considers the request for an addi-
tional award to be justified and considers that the omission can be
rectified without any further hearings or evidence, it shall com-
plete its award within thirty days after the receipt of the request.

Article 25.—Costs

(1) The arbitration tribunal shall fix the costs of arbitration in its
~award. The term “‘costs” includes only:

(a) The fees of the arbitration tribunal to be stated separate-
ly as to each member and to be fixed by the tribunal itself in

accordance with this Article;
(b) The travel and other expenses incurred by the arbitra-

tors;
(c) The travel and other expenses of witnesses to the extent
such expenses are approved by the arbitration tribunal,

(d) The costs for legal representation and assistance of the
successful party if such costs were claimed during the arbitra-
tion proceedings, and only to the extent that the arbitration
;c)ribunal determines that the amount of such costs is reasona-

le;

(e} Any fees and expenses of the Secretary-General of the

International Center for the Settlement of Investment Disputes

at Washington, D.C. in the establishment of the arbitration tri-
bunal.

(2) The fees of the arbitration tribunal shall be reasonable in
amount, taking into account the amount in dispute, the complexity
of the subject-matter, the time spent by the arbitrators and any
other relevant circumstances of the case.

(3) Except as provided in the following paragraph, the costs of ar-
bitration shall in general be borne by the unsuccessful party. How-
ever, the arbitration tribunal may apportion each of such costs be-
tween the parties if it determines that apportionment is reasona-
ble, taking into account the circumstances of the case.

(4) With respect to the costs of legal representation and assist-
ance to the successful party, the arbitration tribunal, taking into
account the circumstances of the case, shall be free to determine
which party shall bear such costs or may apportion such costs be-
giveen the parties if it determines that apportionment is reasona-

e.
(5) When the arbitration tribunal issues an order for the termi-
nation of the arbitration proceedings or makes an award on agreed
terms, it shall fix the costs of arbitration in the text of that order
or award. _

(6) No additional fees may be charged by an arbitration tribunal
for interpretation or correction or completion of its award.
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Article 26.—Deposits of costs

(1) The arbitration tribunal, on its establishment, may request
each party to deposit an equal amount as an advance for costs.

(2) During the course of the arbitration proceedings the arbitra-
tion tribunal may require supplementary deposits from the parties.

(3) If the required deposits are not paid in full within thirty days,
the arbitration tribunal shall so inform the parties in order that
one or another of them may make the required payment. If such
payment is not made, the arbitration tribunal may proceed to an
award against the defaulting party or order the suspension or ter-
mination of the arbitration proceedings.

(4) After the award has been made, the arbitration tribunal shall
render an accounting to the parties of the deposits received and

return any unexpended balance to the parties.



APPENDIX D.—SKAGIT ENVIRONMENTAL ENDOWMENT FUND AND
CoMMISSION

This apf)endix is part of an agreement between the City of Seat-
tle and British Columbia and relates to the establishment, and ad-
ministration through a Commission, of a Skagit Environmental En-

dowment Fund.
The City of Seattle (“Seattle”) and the Government of the Prov-

ince of British Columbia (“British Columbia™):
Recognizing that the settlement regarding High Ross Dam pre-
sents recreational and environmental opportunities in both the

United States and Canada; and
Recognizing that certain physical improvements to recreational

facilities have been delayed due to the uncertainty surrounding the

raising of Ross Dam; and : _ _ _
Recognizing that Americans and Canadians enjoy recreation on

both sides of the border; and |
Desiring to enhance recreational opportunities and protect envi-
renmental resources consistent with authority of governmental
agencies in the United States and Canada:
Hauve agreed as follows:

ARTICLE I

British Columbia and Seattle herewith establish a fund to be
called the “Skagit Environmental Endowment Fund,” administered
by a commission. The Fund shall have as its purposes, within the
watershed of the Skagit River: .

(@) To conserve and protect wilderness and wildlife habitat;

(6) To enhanc opportunities in the Skagt
Valley;

(c) To acquire mineral or timber rights consistent with con-
servation and recreational purposes;

(d) To conduct studies of need and feasibility of grogects;

(e) To plan for and construct hiking trails, foot bridges, inter-
pretive displays and the like;

() To cause the zg@\ég__ltﬁjnunns_and_snags_in_&w
and on the shoreline as deemed appropriate, and the grooming
and contouring of the shoreline, consistent with wildlife habi-
tat protection; and

(g¢) To connect, if feasible, Manning I?lggrirlc_ia]_fark and the
North Cascades National Park by a trail system.

ARTICLE II

Seattle shall contribute the sum of $1,000,000 (U.S. currency) to

the Fund per year for four vears and British Columbia shall con-
$250,000 (U.S. currency) to the Fund per year

tribute the sum of
for four years. The first such payments shall be made within four
(38)
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months after the coming into force of the Treaty but in any event
not before January 30, 1985. Subsequent payments shall be made
not later than the anniversary dates of the first payment.

Seattle shall supplement the Fund by annual payments at a rate
set by the Commission not to exceed 20¢ (U.S. currency) per mega-
watt hour from purchases of electricity pursuant to this agreement.
Annual payments shall be made on or before December 31 of each
year commencing in 1986.

British Columbia shall supplement the Fund by annual pay-
ments at a rate set by the Commission not to exceed 20¢ (U.S. cur-
rency) per megawatt hour of electricity resulting from the raising
of the operating level of Seven Mile Reservoir and Dam. Annual
payments shall be made on or before December 31 of each year
commencing in 1986.

Subsequent to 1986, the authorized maximum rate of supplemen-
tal funding shall be adjusted by the Commission on an annual basis
to account for inflation. Adjustment for inflation shall be based on
the rate of general inflation in the United States. The Commission
shall determine annually, based on budgetary needs, the actual
millage rate to be applied to these energy sources for supplemental
funding, subject to the maximum limitation above. Additional
funds for the Endowment may be sought from other public or pri-
vate sources in Canada and the United States. |

The annual budget of the Commission shall be subject to review
and approvai by Seattle and British Columbia. All supplemental
funding and expenditures shall be established by the annual
budget and there shall be no annual carryover of unspent budgeted
amounts, except for amounts for contracts authorized by British
Columbia and Seattle in a previous budget process. Such budget
may authorize expenditures both from the principal and interest
earnings from the Fund.

The Commission shall make an annual report to British Colum-

‘bia and Seattle by March 31 of each year. The records and accounts

of the Commission shall be established and maintained in accord-
ance with generally accepted accounting principles subject to
review and approval by British Columbia and Seattle, and such
records and accounts shall be subject to audit at all times by Brit-
1sh Columbia and/or Seattle.

ARTICLE I
_ It is the intent of the parties that a large majority of the expend-
itures from the Fund, averaged over a period o% ten years, sﬁaﬁ be

made ;,r;FBnmb..czzlumbu. Exceptions to this policy shall be made
only with the unanimous concurrence of the Commission. No ex-

nditures of the Fund shall be made outside of the Skagit River
drainage north of Ross Dam.

ARTICLE IV

There is hereby established a Commission which shall consist of
eight members, four of whom shail be appointed by the Mayor of
Seattle and four by the Premier of British Columbia. Both the
Mayor and the Premier shall endeavor to appoint one member
from their respective governments, one member with financial




40

management experience, one member with property management
or property acquisition experience, and one member representing
the environmental or conservation interests of the Skagit Valley.
Alternates may be appointed for each member of the Commission
in the same manner as the members. Initially, terms of two of the
four members appointed by both the Mayor and the Premier shall
be for two years, and terms of the remaining two members appoint-
ed by the Mayor and the Premier shall be for four years. Subse-
quently, all terms shall be for a period of four years. Members are
subject to removal at the discretion of the authority who appointed
them at any time. In the event a member does not complete a
term, an alternate may do so.

The Commission shall elect co-chairpersons, one of whom shall
have been appointed by the Mayor and one by the Premier, for a
term of two years each. A quorum shall consist of at least six mem-
bers of the Commission or their alternates, including always three
appointed by the Premier and three by the Mayor. The affirmative
vote of at least two members appointed by the Premier_and two by
the Mayor shall be required for any decision to be taken by the
Commission. Minutes of all meetings shall be kept.

ARTICLE V

The Commission shall be a non-profit corporate entity and is to
be operated without purpose of gain for its members, and any
profit or other accretions to the Fund are to be used in promoting
its objects. The Commission shall have all powers and capacity nec-
essary and appropriate for the purposes of performing its functions
under the agreement, including, but not by way of limitation, the
following powers and capacity:

(@) To acquire and dispose of real property;

(b} To enter into contracts;
(¢) To sue or be sued in either Canada or the United States;

(d) To invest the Endowment Funds in either or both United
States and Canada;

(e) To solicit, accept and use donations, grants, bequests, or
devises intended for furthering the functions of the Endow-

ment Fund; and ‘
(f) To adopt such rules of procedure as it deems desirable to
enable it to perform the functions set forth in the agreement.

ARTICLE VI

It is the intent of the parties that expenditures from the Fund

for administrative costs. consultants, travel and the like be kept to
an absolute minimum. It is not the intent of the parties that ex-

penditures from the Furd replace or supplant gmratinlg budgets or
responsibilities of public agencies, nor is it the intent that the -
mission enter into obligations for maintenance projects on a con-
tinuing basis. It is agreed by the parties that Seattle and British
Columbia shall provide staff support to the Commission on an as
needed basis. The members shall receive no remuneration from the

Fund; however, they may be paid reasonable per diem and travel
expenses as authorized by the annual budget.
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ARTICLE VII

It is intended that the Fund and the Commission shall not be
subject to Federal, State, Provincial or local taxation in Canada or
the United States.



APPENDIX E.—AGREEMENT REPORT: BRrITISH COLUMBIA-SEATTLE
AGREEMENT

SECTION 1. DEFINITIONS

Several terms that recur in the Agreement and that are of great
significance to operation and interpretation of the Agreement, re-
quire the specific definitions set forth in Section 1. The first defines
the Agreement to encompass its five appendices. Each of the ap-
pendices covers certain subjects in considerably greater detail than
does the main text of the Agreement, and the detail is necessary
for clear interpretation of the Agreement. Thus, unless there is
direct conflict between the appendices and the sections that pre-
cede them, they have equal standing. . |

The “normal full pool elevation” definition is intended to provide
a workable basis for Seattle’s and British Columbia’s operation of
Ross Dam and Seven Mile Dam, respectively, as contemplated by
the Agreement. Each project has normal full pool elevations under
various conditions stipulated in the Agreement. These elevations
are defined at the dams rather than at the international border to
avoid the difficulties of attempting to anticipate the unpredictable
wave and wind action and reservoir slope that can occur due to ex-
treme run-off or operating conditions” For example, flood control
requirements imposed on Seattle in some high flow situations may
mandate that Ross Lake be overfilled beyond the normal full pool
elevation of Ross Dam.

The remaining definitions are fully described by the text of Sec-

tion 1 of the Agreement.
SECTION 2: TERM OF AGREEMENT

As described in this section, the terms of the Agreement will be
in effect from January 1, 1986, through January 1, 2066, except as
altered according to Sections 9 and 10 of the Agreement, or as re-
vised by the parties as part of their periodic review of the Agree-
ment. It is intended that elements of the Agreement not expressly
discontinued will remain in effect through January 1, 2066, even
following orderly discontinuance of the obligations of Sections 4, 5,
or 6 of the Agreement. Such continuing elements of the Agreement
include operation of Ross Lake at its existing normal full pool ele-
vation of 1602.5 feet, or as raised pursuant to (C)i), payments to
and use of the Environmental Endowment Fund, and operation of
Seven Mile Reservoir a normal full pool elevation of 1730 feet, sub-
ject only to the limitation in 9(DXii). The parties expect that a
Treaty confirming this Agreement will be concluded before Decem-
ber 31, 1984. If that proves impossible, the parties may extend the
period for conclusion of the Treaty.

42)
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SECTION 3: NON-FLOODING OF SKAGIT VALLEY

This section sets the conditions for the operation by Seattle of
the Ross Dam project pursuant to the Agreement. Specifically, it
establishes that Seattle may continue to operate Ross Lake only at
levels consistent with a normal full pool elevation at the Dam of
1602.5 feet, subject to emergency flood control regulations as estab-
lished by the appropriate United States federal agency, as long as
British Columbia continues to deliver electricity under the Agree-
ment. This elevation obtains under the present reservoir extension
into the Province, and will continue while the energy deliveries
under Section 4 of the Agreement continue. '

The language of this section allows further flooding up to a
normal full pool elevation of 1725 feet in the event that British Co-
lumbia discontinues electricity deliveries under the Agreement.
The parties intend that if British Columbia were to initiate the dis-
continuance of power deliveries and Seattle were to raise Ross Dam
to an elevation of 1725 feet, Seattle’s operation of the higher reser-
voir would permit the City to continue to receive by generation at
least the amounts of power it will receive from British Columbia
under the Agreement, according to the schedule and other terms

specified in Section 4 and Appendix A.
SECTION 4: BRITISH COLUMBIA TO SUPPLY ELECTRICITY

This section and its companion Appendix A describe the amount,
schedule, and other terms of power deliveries from British Colum-
bia to Seattle under this. Agreement. These deliveries and their
schedule are intended to make Seattle as well off as if it had raised
Ross Dam, by duplicating the expected output of High Ross except
where departures from the High Ross schedule and flexibility were
deemed to benefit both the British Columbia and Seattle.

Section 4 states, and Appendix A describes in detail, the British
Columbia electrical energy delivery obligation, which is 37.3 MW
average (or 326,748 MWh/vear), all firm energy. This is intended to
be invariant from year to year, and thus more predictable for both
parties than an exact estimation and delivery of the energy that
would have been produced by High Ross Dam itself in each year.
The 37.3 average annual megawatt figure is calculated at the
Skagit bus, as defined in Section 1 of the Agreement. It includes
consideration for hypothetical operating rule restrictions on the op-
eration of High Ross and is subject to no further diminution for en-
vironmental compensation or any other considerations. The only
specific adjustments to the basic energy figure are for transmission
losses and monthly scheduling flexibility, as set forth in Appendix
A. 1t is intended that the parties be permitted to negotiate mutual-
ly beneficial departures from the basic energy delivery schedule,
should such opportunities arise and should the parties mutually
agree to such departures.

Appendix A describes the size and schedule of the Province’s
electrical peak capacity delivery obligation. By providing for and
limiting the British Columbia capacity delivery rate in the months
of April through October, the Agreement approximates the capac-
ity that would have been available to Seattle from High Ross and
ensures British Columbia a high level of available carrying capac-



44

ity on the B.C. Hydro interties to the U.S. in those months. During
other months, the Province's capacity obligation is simply what-
ever is required to bring the City of Seattle’s sum of existing Ross
peak generating capability plus capacity deliveries received under
the Agreement up to a total of 532 MW at the Skagit bus. It is in-
tended that this obligation raise Seattle’s Ross project plus Agree-
ment capacity to 532 MW, independent of any year’s water condi-
tions, so the City will have the greatest possible planning certainty
and the Province will maintain the greatest surplus management
flexibility in most years. :

It is the intent of the parties that B.C. Hydro may elect to use
the right to store up to 50 GWh in Ross Lake to maintain head and
peak generating capacity at the existing Ross project and thus
limit the additional capacity deliveries under the Agreement, sub-
ject to the constraints set forth in Appendix B, Section 3(b). It is
further recognized that B.C. Hydro's right to store energy in Ross
Lake may be exercised for any purpose consistent with normal util-
ity practice.

Appendix A also describes the operating obligations and proce-
dures under the Agreement as they apply to both parties. It is in-
tended that British Columbia and Seattle will treat the power de-
livery terms and obligations in the Agreement and Appendix A as
an operating point of departure, and that they will continue to
seek means of scheduling their joint operating systems that will
allow for mutually beneficial departures from this Agreement,
either in annual energy delivery scheduling or in the mix of energy
and capacity deliveries.

In particular, if British Columbia develops or otherwise identifies
a specific power source, such as the Seven Mile project as enhanced
by additional upstream storage in the Pend Oreille River, or a por-
tion of the Province's downs‘ream power benefit entitlement or
Kootenay diversion rights under the Columbia River Treaty, that
has economic present value, security, and operating characteristics
sufficiently similar to High Ross, the parties may mutually agree
to substitute rights to the output from these specific resources for
the compensation deliveries in this section. The parties specifically
intend to monitor such potential substitute resources that generate
power in the United States or that otherwise offer means of achiev-
ing transmission or other efficiencies. .

SECTION 5: SEATTLE PAYMENTS FOR ELECTRICITY

Seattle's compensation to British Columbia for electricity deliv-
eries under Section 4 is specified in this section as: (a) two direct
annual payments, described in the next paragraph; and (b) Seat-
tle’s permission and support for a Treaty right to allow British Co-
lumbia to operate Seven Mile Reservoir at a normal full pool eleva-
tion of 1730 feet, which operation would flood Seattle-owned land
in the United States, and British Columbia’s right to the net power
increment so gained (after adjustment for backwater encroachment
losses at Boundary Dam that must be returned to Seattle). In addi-
tion, Seattle's overall compensation to British Columbia is under-
stood to include Seattle’s primary contribution to the initial capital
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funding and annual financing of the Environmental Endowment
Fund established under Section 11. N

The amount and schedule of payments Seattle will make to Brit-
ish Columbia is stipulated in this section. Both the amount and the
schedule are intended to approximate the financial obligations Se-
attle would face if it were to construct High Ross for power produc-
tion beginning in January 1986. Seattle will make a two-part
annual payment to British Columbia at the end of each year. The
first component of this payment represents what Seattle would
have spent for capital if it had built High Ross; the second repre-
sents the amount that Seattle would have otherwise spent on oper-
ation and maintenance associated with High Ross.

The component of Seattle’s payment representing the construc-
tion cost of High Ross will be $21,848,000 (U.S.) per year, payable
on December 31 of each year from 1986 through 2020. This corre-
sponds to an estimated High Ross construction cost of $208,376,000
(U.S.) as of January 1, 1986, which includes all costs for High Ross
Dam incurred to date, as described in the IJC’s “Berry/Gordon
Report” (April 1982), fully financed at 10.1267 percent, with 35
annual serial payments beginning December 31, 1986. The cogst ele-
ments included in this total estimate are those listed in Appendix
B. Funds expended to date by Seattle for preliminary project costs
were an integral part of the cost projections agreed to. The estimat-
ed 1986 capital cost will remain the basis for payments, independ-
ent of actual inflation and interest subsequent to the estimate’s
derivation. Thus, the parties intend that Seattle will make 35
annual payments of $21,848,000 (U.S.) to British Columbia on this
schedule regardless of future changes in estimated High Ross con-
struction cost or interest rates, assuming no discontinuance of
power deliveries under the Agreement within that period. The par-
ties may, by mutual consent, subsequently agree to a semi-annual
or other payment schedule that preserves the present value of pay-
ments generated by the arrangement specified above.

Seattle’s annual payment will also include an element reflecting
operating and maintenance costs that would have been associated
with High Ross if built. These payments will be made in every year
of the Agreement for which power deliveries occur pursuant to Sec-
tion 4. The first payment, based on the IJC report’s estimate of op-
eration and maintenance costs, will be $100,000 (U.S.) on December
31, 1986. Subsequent payments will be adjusted annually thereaf-
ter, to vary at the rate of the United States Consumer Price Index
for Urban Wage Earners and Clerical Workers (CPI-W), or a con-
sistent successor index.

These two streams of payments will constitute the direct finan-
cial portion of Seattle’s compensation to British Columbia for elec-
tricity deliveries in lieu of High Ross. The scheduling of the pre-
ponderance of the payments in the first 35 years of the Agreement
shall be considered adequate financial compensation to British Co-
lumbia for electricity deliveries during the entire period, since
annual payments in the initial years are deemed to exceed the
value of the electricity delivered at the outset of the Agreement,
and since they closely replicate the level and schedule of cost obli-
gatio?steattle would have faced had High Ross Dam been con-
structed.
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SECTION 6: WHEELING COSTS

This section, along with terms in Appendix A to the Agreement,
establishes the parties’ obligations for paying wheeling costs of
power from its delivery point at Blaine to the Seattle load center.

British Columbia is intended to bear the primary responsibility
for such wheeling costs except as described below. The basic intent
is that, since Seattle would incur no additional wheeling expense
were it to raise Ross Dam, it should not be exposed to such costs
under the Agreement.

The parties anticipate two specific exceptions, and intend that
Seattle should participate in the wheeling costs in these circum-
stances. First, if Seattle receives more than 230 MW of capacity
from British Columbia, the Agreement and Appendix A stipulate
that Seattle will pay the costs for wheeling any power in excess of
230 MW, thus providing the Province with a more predictable cost
exposure for wheeling. Second, if the wheeling rates applicable to
the Province’'s wheeling from Blaine to Seattle exceed those the
City would be charged for the same wheeling route and capacity
wheeled, the City will pay the full differential between its rate and
the rate charged to the Province. This exposure is intended to be
limited by a specific Treaty clause ensuring that the transmission
costs for wheeling the power delivered under the Agreement will
be no greater than if the power has been generated and wheeled
over BPA lines within the States of Washington.

It is intended by these arrangements that the City and the Prov-
ince will retain a shared interest in reasonable transmission rates
for the Bonneville Power Administration and that they will work
jointly with BPA to maintain the lowest rates possible in view of
the firmness of this Agreement’s power delivery obligation and
schedule.

It is further understood that the City, consistent with its own fi-
nancial and operational constraints, will attempt to minimize the
requirement for wheeling above 200 MW and that the parties will
examine wheeling cost responsibilities as part of their periodic
review described in Section 8 of the Agreement. If opportunities for
mutual benefit are available through reassignment of these respon-
sibilities, or modified operation of these resources, the parties may
modify these arrangements by mutual consent.

SECTION 7: FLOODING IN THE UNITED STATES BY SEVEN MILE RESERVOIR

This section covers British Columbia’s rights and obligations
under the Agreement that involve its Seven Mile Reservoir. It is
intended that British Columbia's rights will include the operation
of the Reservoir at a normal full pool elevation of 1730 feet and
ownership of the net increment of power generated by the Seven
Mile Project. The higher Reservoir level will cause backwater en-
croachment and attendant power losses at Seattle’s Boundary Dam.
British Columbia will be required to return such lost power to Se-
attle at the Boundary Project in the full amount and on the same
schedule as it would have been generated by the Boundary Project,
had the Seven Mile Reservoir remained at a normal full pool eleva-
tion of 1715 feet. Calculations of these amounts will be performed
jointly by Seattle and British Columbia, at the expense of British
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Columbia, as further described in Appendix A, subject in the event
of dispute to resolution under the provisions of Section 10 of the
Agreement.

The British Columbia flooding rights described in this section are
intended to last from January 1, 1986, through January 1, 2066, in
parallel with the schedule of power deliveries to Seattle, with the
following exceptions. First, the flooding and higher Reservoir oper-
ation may begin prior to 1986, under a separate agreement. Second,
in the event of orderly discontinuance by either party and fulfill-
ment by British Columbia of all its obligations upon discontinu-
ance, the Province is intended to retain its flooding rights and its
right to the net power increment from the higher Seven Mile Res-
ervoir operation through January 1, 2066, except as it may be
modified pursuant to 9(CXii). Third, under the conditions of 9(D)(i),
British Columbia’s right to operate Seven Mile Reservoir above
1715 feet wiil cease immediately, and the right will only be reacti-
vated upon satisfaction of the conditions of 9(DXiii).

SECTION 8. PERIODIC REVIEW

This section formalizes the intent of both parties to keep the
Agreement in the most mutually beneficial form as conditions may
change. It is intended as a guaranteed opportunity for the Province
and the City to review the status of their utility systems’ oper-
ations and their policy issue priorities and to seek any changes to
the Agreement, in light of these operations and priorities, that
they agree would make both better off. Only if such mutual mo-
tives are identified will the parties propose amendments. The
review is expressly not intended as a mechanism for unilateral
changes, and any proposed changes not agreed to in concept by
lfgth parties cannot be referred for resolution pursuant to Section

It is further intended that these formal periodic reviews will
occur at intervals of no more than 10 years. They may occur more
frequently, with the same requirements and procedures for action.

SECTION 9 DISCONTINUANCE OF CERTAIN OBLIGATIONS AFTER NOTICE

The first paragraph of this section establishes the notification
procedures for orderly discontinuance by either party. These proce-
dures include a one-year notification review, or “cooling off,”
period, followed by a five-year notice period. The intent of allowing
for a separate notification review period is to allow both parties an
opportunity to consider (or reconsider), plan for, and possibly pre-
clude by renegotiation an impending discontinuance, thus helping
to stabilize the Agreement. A party considering discontinuance
may want the procedures to begin while it retains the option of
withdrawing its notification. During the one-year notification
review period, such withdrawal may be made unilaterally and
without damage to the other party. Seattle, for example, would not
be allowed to commence construction of High Ross until the begin-
ning of the notice period.

Once the five-year notice period has begun, the notified party is
expected to begin planning for development and timing or disposi-
tion of resources, which will be necessary once the deliveries under
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the Agreement have ceased. To prevent harm to the notified party
so proceeding, it is intended that either withdrawal of notice of dis-
continuance in the five-year notice period or acceleration of discon-
tinuance in advance of the five-year horizon will require mutual
consent.

The second paragraph (B) of this Section is intended to express
the limits of Seattle’s options under the Skagit Agreement if the
City initiates discontinuance. Seattle may, in that event, continue
under the terms of the Agreement, but with no residual right to
flood beyond a normal full pool elevation of 1602.5 feet. The option
of raising Ross Dam can only be reactivated by British Columbia’s
discontinuance of power deliveries under the Agreement.

It is intended that the second paragraph will not necessarily
apply to a situation in which Seattle gains access to a power source
more financially advantageous than the power it receives from
British Columbia under the Skagit Agreement. The parties intend
that such a situation, which affords the opportunity for both par-
ties to benefit from renegotiation of some terms of the Agreement,
need not trigger discontinuance, but may instead be handled
through renegotiation of terms of the Agreement under Section 8.

9 (Q)i)~(vi) of this section describe the consequences of British Co-
lumbia exercising its option to discontinue power deliveries under
the 80-year Skagit Agreement prematurely. '

9(C)1) provides that Seattle will be permitted, without further
procedural requirements, to proceed with construction of High Ross
under the Treaty confirming this Agreement and the Federal
Energy Regulatory Commission license which will continue in force
for the term of this Agreement. It is intended that Seattle could
begin construction one year after receipt of British Columbia’s noti-
fication of discontinuance, so that construction and Ross Lake refill
could be completed before such discontinuance takes effect. During
both the review period and the five-year notice period, power deliv-
eries by British Columbia and annual power payments by Seattle
are intended to continue as defined in the Agreement.

If, however, Seattle were able to complete construction of High
Ross and commence full operation in less than the five years pro-
vided by the notice period, the power deliveries by British Colum-
bia and payments by Seattle would cease upon such operation.

HC)i) also defines the terms of compensation by Seattle, should
British Columbia initiate discontinuance of the Agreement and
should Seattle then proceed with the construction of high Ross. It
1s intended that in such a situation Seattle would not be obligated
to make any additional mitigation payments or pay taxes or other
compensation to British Columbia. Seattle’s obligation associated
with the High Ross Dam would be limited in such an event to the
costs of road relocation, recreation improvements, and reservoir
clearing activities described in Appendix B to this Agreement and
its background reports, with appropriate adjustments to reflect
these items’ costs at the time of construction.

It is further intended that the compensation terms in this Agree-
ment other than Seattle’s power payments will remain in effect if
the Province initiates discontinuance. British Columbia will retain
the right to operate Seven Mile Dam at a normal full pool eleva-
tion of 1730 feet, and both parties will continue to contribute annu-
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ally through an energy charge for the financing of the continuing
operations of the Environmental Endowment Fund. Further, it is
intended that these terms of the Agreement will constitute the
only compensation and mitigation obligation of Seattle if British
Columbia discontinues power deliveries and Seattle raises Ross
Dam to a normal full pool elevation of 1725 feet.

9(C)(ii) is intended to ensure some reciprocal benefit to Seattle if
upon British Columbia’s discontinuance of its power delivery obli-
gation Seattle does not gain a power supply increment from the
construction of High Ross Dam. British Columbia would be obligat-
ed to deliver this compensation for any period of this Agreement
following British Columbia’s discontinuance during which Seattle
did not exercise its option to construct High Ross Dam, irrespective
of its other resource decisions. It is intended that the 1.05 MW of
average annual energy delivered at Blaine (or its equivalent deliv-
ered elsewhere) in this case would be in addition to full return by
British Columbia of any power lost by Seattle at Boundary Dam
due to backwater encroachment. The monthly schedule of delivery
of this power is intended to reflect the monthly schedule of energy
deliveries called for under the Agreement.

9(C)(iii) affirms that the right of British Columbia to raise the op-
erating level of Seven Mile Reservoir is not conditioned on the
status of the Skagit Agreement subsequent to its enactment, nor on
the construction of High Ross Dam in the event that British Co-
lumbia elects to discontinue power deliveries. That right would
only lapse upon conclusion of the Agreement in 2066 or in the
event that British Columbia breached the Agreement, as set forth
in 9(D)ii).

9(CXiv) is intended generally to prevent Seattle from being
harmed financially by discontinuance initiated by British Colum-
bia. Specifically, it is intended to ensure that Seattle receives a
sum sufficient to construct High Ross Dam upon British Colum-
bia’s discontinuance and does not experience any capital cost
burden beyond that agreed to in Section 5 of the Agreement. The
construction cost of High Ross Dam will include all categories of
cost listed in Appendix B of the Agreement, with specific details as
described therein. '

To accomplish this, the parties have devised a formula for calcu-
lating British Columbia’s exact obligation. British Columbia would,
if it discontinued power deliveries, be obligated to return the fully
financed construction cost of High Ross Dam, less only the dis-
counted value of any capital cost-derived portions of payments that
Seattle had not yet made at the time of discontinuance.

B.C. Repayment Obligation,=High Ross Cost,—[$21,848,000
(14+1)"14+-321,848,000(1 +1)"24. . .+ $21,848,000(1 +r)0]

t = year in which discontinuance becomes effective.

r = Seattle’s borrowing rate on Seattle City Light’s most recent
major bond issue prior to effective discontinuance.

n=number of years from discontinuance until Seattle’s last
scheduled capital payment to British Columbia in 2020. :

$21,848,000 = annual “capital” payment obligation of Seattle,
1986-2020.

The amount of the repayment shall be calculated using the for-
mula stated above, and keeping in mind three objectives: (1) Seat-
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tle’s obligation to pay any costs associated with construction of
High Ross shall be limited to the discounted value of any remain-
ing Seattle payments under the Agreement; (2) the scheduling and
other arrangements for British Columbia’s payment of its calculat-
ed share of High Ross costs shall be done in such a way as to mini-
mize overall costs to the Province; and (3) the discount rate selected
should represent as closely as possible the rate Seattle would be re-
quired to pay for capital to construct High Ross or its replacement
upon discontinuance. '

The formula above specifies the size of the British Columbia re-
payment obligation if Seattle opts to proceed immediately with con-
struction of High Ross Dam upon notice of discontinuance by Brit-
ish Columbia. The size of the obligation will be adjusted to afford
Seattle the same degree of cost protection if the repayment is re-
scheduled.

If Seattle exercises its option to construct High Ross Dam or its
replacement after a delay of some years, the British Columbia re-
payment obligation will be recalculated as of the year in which the
Dam or its replacement is completed. The size of the obligation will
be the cost of High Ross Dam in the year it is actually completed
(or the cost of its replacement, if lower) minus the discounted value
in that year of Seattle’s capital payments not made. It is intended
that this would give Seattle equivalent protection, while allowing
British Columbia to retain any real earnings on the funds it had
rec(%i)ved from Seattle until Seattle exercises its option of HC)iv) (a)
or (b).

British Columbia may elect to repay Seattle under the provisions
of 9(CXiv) (a) or (b) for construction of High Ross or acquisition of
alternative resources, immediately upon notice of Seattle’s intent
to proceed with such construction or acquisition, as those costs are
incurred by Seattle, or on the project’s date of completion, with full
payment being due no later than on the project’s completion date.
In the latter case, Seattle would be required to obtain interim fi-
nancing for construction, and British Columbia would be responsi-
ble for Seattle’s interest-during-construction expenses at Seattle's
lowest available rates (as envisioned in Appendix B). British Co-
lumbia may also devise some combination of the above means of
discharging its financial obligations upon its discontinuance, pro-
vided only that the Present Value of Seattle’s costs is no greater
than specified by the preceding formula. In addition, British Co-
lumbia may elect to provide Seattle directly with replacement elec-
tricity during construction and Ross Lake refill, as specified in Ap-
pendix B, rather than reimbursing Seattle for purchase of this elec-
tricity from other sources, provided the net cost to Seattle is no
higher than if British Columbia had compensated Seattle in cash
for replacement power.

The parties intend that if Seattle has access at the time of dis-
continuance to a supply of resources less costly than High Ross in
Seattle’s sole determination, and if Seattle therefore opts not to

‘proceed with the construction of High Ross, then the British Co-

lumbia obligation would be reduced by the difference between the
estimated cost of High Ross and the lower cost of the equivalent
amount and configuration of these other resources. If the lower
cost option involves a long-term purchase, rather than a construc-
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tion alternative, the projected cost of such purchases to the year
2066 will be capitalized at the borrowing rate on Seattle City
Light’s most recent bond issue prior to its exercise of this resource
option, and will be payable from British Columbia to Seattle upon
Seattle’s exercise of such option. .

9(CXv) specifies the procedures by which the British Columbia re-
payment obligation and schedule will be determined. It is intended
that Seattle, as the source of High Ross construction cost informa-
tion, will convey to British Columbia its estimate of theé High Ross
construction cost size and schedule, the cost and schedule of any
resource selected instead of High Ross Dam pursuant to 3(C)(iv)(b),
if appropriate, and the size of the allowance for capital payments
not yet made by Seattle prior to British Columbia’s discontinuance
of power deliveries. This information will be provided by Seattle at
the time it exercises its option between the resources and terms de-
scribed in HCXiv) (a) and (b).

Following Seattle’s official exercise of this option and provision
of the stipulated cost information, British Columbia will have three
months to respond to the cost estimates and to propose a repay-

- ment schedule within the constraints described above. This limit on

response time is intended to allow Seattle the time necessary to
plan for and obtain any necessary short-term financing and to
design any appropriate contract payment terms for construction
work on High Ross Dam or its equivalent replacement resources.

9(CXvi) affirms that if discontinuance is initiated by British Co-
lumbia, Seattle may retain for the duration of the Agreement the
option of either proceeding with construction of High Ross or offi-
cially abrogating its construction right. The repayment obligation
of British Columbia, described in 3CXiv), will be due only upon Se-
attle’s exercise of either the construction or non-construction
option, and the amount of the obligation will be calculated at that
time. For any period between British Columbia’s discontinuance
and Seattle’s exercise of its option, British Columbia will retain
control of all funds paid by Seattle prior to effective discontinu-
ance, and it will retain rights to any earnings of those funds
beyond the amount necessary to discharge its repayment obligation
at the time Seattle exercises its option with respect to High Ross.
Upon Seattle’s exercise of its option, British Columbia will retain
the further flexibility in repayment scheduling described above.

XD) establishes specific penalties and remedies to be imposed on
British Columbia if it ceases power deliveries prematurely or
breaches the Agreement, either because its repayment obligations
upon discontinuance are not met, it ceases to make the power de-
liveries required by Section 4, or for other reasons.

An automatic remedy for Seattle in the event of British Colum-
bia’s breach of its power delivery obligation is provided by 3(DXi).
This provision is intended to ensure that Seattle would experience
no power delivery interruptions in such situations, even though fi-
nancial compensation awards by the arbitration tribunal may not
be available for some time. It calls for the transfer to Seattle, upon
British Columbia’s default, of equivalent power to that described in
Section 4 of the Agreement. This power would be made available
from either: power supplies generated in the United States but ulti-
mately controlled by Canada, such as the Canadian entitlement to
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downstream benefits under the Columbia River Treaty; or power
being exported to other entities in the United States by British Co-
lumbia.

This transfer is intended to last for the full period of default on
deliveries, which would be either five years or until Seattle com-
menced operation of High Ross Dam following discontinuance,
whichever occurred sooner. Furthermore, such transfer rights of
Seattle upon British Columbia power delivery default would consti-
tute the first claim on any power required to effect this conditional
transfer.

The power would be transferred either by British Columbia di-
rectly or by any other entity with control over the power. Upon
failure to deliver power on the part of British Columbia, the
United States government or other entity charged with transmis-
sion of such power will be directed to arrange for delivery of the
power to Seattle.

9(D)(ii) establishes that a second automatic consequence of Brit-
ish Columbia default on energy deliveries or its failure to satisfy an
arbitral award will be revocation of the authority to operate Seven
Mile Reservoir above a normal full pool elevation of 1715 feet. This
penalty will be in effect until full compensation has been awarded
to Seattle pursuant to either Section 9 or Section 10, which com-
pensation may take whatever form is deemed appropriate by the
arbitration tribunal. The parties intend that this penalty should
serve as a strong deterrent to non-orderly discontinuance or de-
fault.

9(D)(ii1) recognizes that while the immediate remedies contem-
plated by 9(D)i) and HD)ii) are necessary to protect the certainty
of Seattle’s power supply, subsequent review by an arbitration tri-
bunal may find that British Columbia had not been in default. In
such an event, it is intended that Seattle would be required to
return to British Columbia such amounts as the tribunal deter-
mined were necessary to compensate for any power transfers or
other lost power rights of British Columbia occasioned by the terms

of 9(D)i} and HD)(i).
SECTION 10: DISPUTE RESOLUTION

This section, together with Appendix C, establishes the exclusive
means for resolving disputes that might arise under the Agree-
ment. Two categories of disputes are envisioned by the parties.
Questions on matters of financial and technical interpretation will
be referred to a Consulting Board for prompt resclution. Questions
of material breach will be referred to and resolved by an arbitra-
tion tribunal.

The parties intend that financial and technical performance
issues may be referred to the Board by both parties, or by the arbi-
tration tribunal in a case in which a complaint of alleged breach is
determined by the arbitration tribunal to involve a technical dis-
pute rather than outright breach.

In the event that: technical disputes have not been decided by
the Board within three months of referral; the Board is deadlocked:;
or the Board determines after consultation with the parties that
breach or default is at issue: matters shall be referred to the arbi-



r

LW as

53

tration tribunal for final disposition. It is also intended that a
party may elect to refer a technical or financial dispute directly to
the arbitration tribunal. The parties intend that all matters re-
ferred ultimately to the arbitration tribunal will be resolved by
that group within 45 days of final submission to it by the parties,
and that its decisions will be final and binding. Other procedures of
the arbitration tribunal and their intended timing will be as de-
scribed in Appendix C.

With respect to allegations of breach, the first question will be
whether breach or default has occurred. Conditions in which mate-
rial breach would clearly be at issue include failure of Seattle to
deliver funds as set forth in Section 5, failure of British Columbia
to deliver power under Section 4 when not excused by an event of
force majeure, non-payment by British Columbia of the amount re-
quired by ¥CXiv) of the Agreement, and incompatible development
of British Columbia land in the Skagit Valley between elevations
1602.5 feet and 1725 feet, as covered in Section 12 of the Agree-
ment. British Columbia would be excused from the delivery of
power only due to events beyond its control or which could not be
avoided by the exercise of due care, subject to the resumption of
deliveries with the least possible delay pursuant to Section 7 of Ap-
pendix A. It is intended that British Columbia apply the same
standard of care with respect to its generation and transmission
system in delivering power to the border that Seattle applies to its
generating and transmission system in delivering power to its own
receiving substations.

The parties anticipate that in some circumstances it may be ex-
tremely difficult for one or the other party to perform its obliga-
tions under Sections 4, 5, or 6 of the Agreement, despite its inten-
tion to compensate the other party and continue under the Agree-
ment. The parties also foresee the possibility that in some circum-
stances there may be disputes over precise obligations under the
Agreement. It is intended that in such circumstances the parties
will first seek a mutually satisfactory resolution of the problem. If
that fails for whatever reason, and if either party believes the un-
resolved situation constitutes a breach of the Agreement, the party
that so believes may unilaterally request a determination by an ar-
bitration tribunal.

The second question involves compensation. If the arbitration tri-
bunal determines that a material breach has occurred, it will also
determine the appropriate compensation. The tribunal will have
flexibility in the amount and size of compensation it assigns, other
than the automatic power transfer that would be required by
9(D)3). The parties intend, however, that this compensation will
leave the non-defaulting party no worse off than if orderly discon-
tinuance had occurred. To achieve this, it is intended that the tri-
bunal will select forms of compensation most certain to leave the
non-defaulting party whole. It is further intended that this com-
pensation may be augmented beyond the amount involved in dis-
continuance. This extra compensation is to ensure that the non-de-
faulting party suffers no losses due to default both for the period
prior to final determination by the tribunal and for the period of
notification it would have enjoyed under orderly discontinuance,
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had such notification instead been given at the time of the tribu-
nal's determination.

To minimize any losses imposed by the defaulting party on the
other party under the Agreement, it is intended that the residual
rights of the damaged party will be exercised as soon as practicable
upon a determination that default has occurred. In particular, if
Seattle is found in default, British Columbia’s obligation to make
power deliveries pursuant to Section 4 will cease immediately. In
the event that British Columbia is found in default, Seattle would
have the right to begin construction of High Ross Dam and raise
Ross Lake to a normal full pool elevation of 1725 feet as soon as
possible. :

The parties intend that compensation payments by either party
upon default may be in cash payments conveyed under the terms
of Canadian and United States guarantees, or in the event of Brit-
ish Columbia’s default, in the form of assignment of Canadian
power rights under the Columbia River Treaty and its successor in-
struments or other power assignments, such as transfer of the in-
crement of power gained by raising Seven Mile Reservoir.

SECTION 11: ENVIRONMENTAL ENDOWMENT FUND

This section establishes an Environmental Endowment Fund,
under terms more fully explained in Appendix D to the Agree-
ment. The Appendix embodies flexible intent in an abbreviated
form. Initially, the appointments to the Commission and the com-
mencement of planning by that group, as set forth in Appendix D,
may occur prior to funding under the Agreement, and may be as-
sisted by any funds from outside sources. Several other matters in
Appendix D cover actions of the body once funding is established,
and reflect specific intent of Seattle and British Columbia.

First, the funding of the Environmental Endowment is intended
to continue even if other provisions of the Agreement are discon-
tinued. The $§5 million endowment contributed by the parties over
the first four years of Treaty coverage of the Agreement is intend-
ed to be used as a revolving fund, which can be used to acquire,
restrict, and resell crucial land parcels as well as to make perma-
nent acquisitions or improvements of the types listed in Appendix
D. The annual fund contributions in addition to the initial endow-
ment are intended to be limited in three ways: (1) they constitute
annual budget authorizations or limits, so that any time they are
deemed excessive to the Environmental Endowment Fund needs, a
smaller levy may be selected instead; (2) the annual limits are inde-
pendent of any earlier years’ expenditure or unspent authorization;
and (3) if either the British Columbia power deliveries cease be-
cause of discontinuance or the Seven Mile power increment is not
developed, the annual levy authorization will not extend to the
power not delivered or developed. The annual budget and acquisi-
tion plans will be reviewable by both British Columbia and Seattle.

Second, while the area of coverage is the Skagit River Basin up-
stream of Ross Dam, significant restrictions already apply to the
United States portions of that area. Consequently, it is expected
and intended that over an extended period, the great majority of
expenditures will be made on the Canadian side of the border. The
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parties anticipate, however, that in a given year the Fund may be
focused on a few major acquisitions and that as a result expendi-
tures jn the United States may be relatively large.

Third, a reservoir grooming plan will be the first funding priori-

ty of the Environmental Endowment Fund. Aesthetic stump remov-
al will be a key feature of the grooming plan, but the parties
intend that total stump removal will be tempered by consideration
of bird and fish habitat preservation. Other Fund uses, as described
in Appendix D, are intended primarily to preserve the area and its
pristine and wilderness values, while enhancing uses that are con-
sistent with this emphasis or with present recreational uses of the
area.
Fourth, it is intended that the Environmental Endowment Fund
not be used extensively for capital-intensive projects or mainte-
nance expenditures, which are intended to remain primarily the
responsibility of the governments with jurisdiction over the lands
in question. Among the detailed purposes and Fund uses listed in
Appendix D to the Agreement, it i1s intended that a high priority be
given to the establishment of a firm connection between North Cas-
cades National Park in the United States and Manning Provincial
Park in the Province of British Columbia, forming an International
Park and providing an opportunity for a continuing international
cooperative emphasis for the Board and staff of the Environmental
Endowment Fund. The parties intend that staffing for the Fund
will be provided by qualified City and Provincial staff they will
assign, to help maintain a model of direct, cooperative involvement
by the parties.

Finally, the parties intend that the Environmental Endowment
Fund should be a joint creature of the Province of British Colum-
bia and the City of Seattle.

SECTION 12: REVERSION OF SEATTLE PROPERTY TO BRITISH COLUMBEIA

This section covers the transfer of ownership of Canadian lands
in the upper Skagit Valley now owned by Seattle. Seattle will
transfer ownership of these lands to British Columbia, but without
any prejudice to its other rights and protections under this Agree-
ment.

In particular, it is the understanding of both parties that neither
the disposition of this land, nor any other development in the
Skagit Valley below an elevation of 1725 feet above mean sea level
will adversely affect Seattle’s right to proceed with High Ross con-
struction and reservoir raising upon British Columbia’s discontinu-
ance of power deliveries under the Agreement. The parties intend
by this clause to prevent strategic development in the Skagit
Valley which might inhibit reservoir raising upon discontinuance.

INDEMNIFICATION AND PAYMENT AGREEMENT

This indemnification and payment agreement, dated as of May
30, 1984, is entered into between the United States of America
(hereinafter called “United States”), and the city of Seattle, a Mu-
nicipal Corporation of the State of Washington (hereinafter called
‘Seattle”). Capitalized terms not otherwise defined herein shall
have the respective meanings specified in the British Columbia-Se-
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attle Agreement dated March 30, 1984, (hereinafter called the
“Agreement”’ and attached hereto as Annex A) or the Treaty be-
tween the United States and Canada relating to the Skagit River
and Ross Lake, and the Seven Mile Reservoir on the Pend D’Or-
eille River, done April 2, 1984, (hereinafter called the “Treaty” and

attached hereto as Annex B).
Witnesseth:

Whereas, Seattle and the Province of British Columbia (herein-
after called “B.C.”) have entered into the Agreement pursuant to
which each will realize certain benefits;

Whereas, the Governments of the United States and Canada,
bearing in mind the purposes of the Boundary Waters Treaty of
January 11, 1909, with respect to the prevention of disputes be-
tween the United States and Canada regarding the use of boundary
waters have encouraged the execution of the Agreement;

Whereas, in order to facilitate the purposes of the Agreement,
Seattle and B.C. have requested that the United States and Canada
execute the Treaty; .

Whereas, the United States and Seattle desire to clarify their re-
spective rights and obligations with respect to the Treaty and
Agreement,; ,

Now, therefore, in consideration of the execution of the Treaty
and the assumption of obligations thereunder, by the United States
and other good and valuable consideration, receipt of which is

hereby acknowledged, the parties agree as follows:

Section 1.—Representations and warranties of Seattle

Seattle represents and warrants that:

(a) it is a municipal corporation created by and existing
under and by virtue of the Constitution and the laws of the
State of Washington;

(b) it has the power to enter into, and to perform fully and
observe completely the representations, warranties, covenants
and agreements of this Indemnification and Payment Agree-

ment and the Agreement; .
(c) by ordinance number 111530, dated January 27, 1984, and

by all other necessary governmental action, it has duly author-
ized the execution and delivery of the Agreement;

{d) by ordinance number 111701 dated May 30, 1984, and by
all other necessary governmental action, it has duly authorized
the execution and delivery of this Indemnification and Pay-
ment Agreement;

(e) it is not in default under any of the provisions of the laws
of the State of Washington which would affect its existence or
zgs; powers referred to in the preceding subsections (b), (c) and
() the execution and delivery of this Indemnification and
Payment Agreement and the Agreement and the consumma-
tion of the transactions contemplated hereby and thereby and
the fulfillment of the terms hereof and thereof do not and will
not conflict with or result in a breach of any constitutional
provision, law, ordinance, order, rule or regulation (whether of
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general or specific applicability) of any Federal, state, county,
municipal or other governmental or public authority to which
it is subject or any of the terms, conditions or provisions of any
restriction or any agreement or instrument to which it is now
a party or by which it is bound, or constitute (or, with due
notice or lapse of time or both, would constitute) a default
under any of the foregoing;

(g) the Agreement is in full force and effect, and Seattle is in
full compliance with all of its terms and conditions;

(h) it shall pay to the United States any and all amounts due
the United States pursuant to the terms of this Indemnifica-

tion Agreement.

Section 2. Covenants of Seattle.

Seattle covenants that:
(a) it will remain in full compliance with all of the terms and

conditions of the Agreement and this Indemnification and Pay-
ment Agreement; and .

(b) it will pay to the United States any and all amounts due
the United States pursuant to the terms of this Indemnifica-
tion and Payment Agreement.

Section §. Payment obligation of the United States for Canadian

payment
In the event the United States receives a payment from Canada
(“Canadian Payment’’) pursuant to Article IV, Section 2 of the
Treaty, the United States shall notify Seattle and, upon notice by
Seattle, shall transfer, by wire transfer, the amount of the Canadi-
an Payment to Seattle. The notice of Seattle to the United States
shall provide all necessary wire transfer instructions.

Section 4. Payment obligations of Seattle

(a) If, pursuant to Article IV, Section 3 of the Treaty, an Arbitra-
tion tribunal has determined that Seattle owes British Columbia
an amount under Section 5 of the Agreement, and that Seattle has
failed to discharge its obligation to pay British Columbia said
amount, the United States shall, on behalf of Seattle, make a pay-
ment to Canada equal to said amount owing (“United States Pay-
ment’’), and Seattle agrees to repay the United States for such
United States Payment as follows:

(i) Immediately upon receipt of the notice provided for in
 subsection (a) (ii) hereof, Seattle will pay to the United States
the United States Payment plus interest from the day the
United States made the United States Payment until the re-
payment thereof by Seattle at the then current bond equiva-
lent of the 13-week Treasury bill rate as determined by the
United States Treasury plus % of 1% per annum. Interest on
any unpaid amount due under this provision shall be added to
principal at 13-week intervals from the date of the United
States Payment. The United States Treasury shall establish a
new Treasury bill rate applicable after each 13-week interval
from the date of the United States Payment as long as any
amount remains unpaid by Seattle. Interest shall be calculated
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on the basis of a year of 365 days and the actual number of
days elapsed. ,

(ii) At the time the United States makes any United States
Payment, it shall notify Seattle immediately and, in such
notice, shall specify the amount of interest that accrues daily.

(iii) Payment by Seattle to the United States is due immedi-
ately upon receipt of the notice specified in subsection (ii)
above and nothing herein shall be construed as granting Seat-
tle the right to defer such payment.

(b) Any payments by Seattle to the United States shall be made
by wire transfer to the following account:

United States Treasury

New York, New York

021030004

Treasury NYC/(20180099)

for. ..
(¢) The payment obligations of Seattle under this Indemnification

and Payment Agreement shall be unconditional and irrevocable,
and shall be paid strictly in accordance with the terms of this In-
demnification and Payment Agreement under all circumstances,
including, without limitation, the following circumstances:

(1) any lack of validity or enforceability of this Indemnifica-
tion and Payment Agreement or any other agreement or in-
strument relating hereto;

(ii) any amendment or waiver of or any consent to departure
from the Treaty or the Agreement; '

(iii) the existence of any claim, set-off, defense or other right
which Seattle may have at any time against British Columbia,
Canada, the United States or any other person or entity,
whether in connection with this Indemnification and Payment
Agreement, the transactions contemplated herein or any unre-
lated transaction; or

(iv) any statement or any other document presented pursuant
to this Indemnification and Payment Agreement proving to be
forged, fraudulent or invalid in any respect or any statement
therein being untrue or inaccurate in any respect.

Section 5. Legal opinion

Simultaneous with, and dated the day of, the execution of this
Indemnification and Payment Agreement, Seattle shall deliver to
the United States a legal opinion from Douglas Jewett, Seattle City
Attorney, to the effect that:

(a) the City of Seattle is a municipal corporation created by
and existing under and by virtue of the Constitution and the
laws of the State of Washington; : ,

" (b) Seattle has the power to enter into, and to perform fully
and observe completely the representations, warranties, cov-
enants and agreements of, the Agreement and the Indemnifica-
tion and Payment Agreement and the Agreement and the In-
demnification and Payment Agreement constitute legal, valid
and binding contracts enforceable against Seattle in accord-

ance with their terms;
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(c) by proper and sufficient governmental action Seattle has
duéy authorized the execution and delivery of the Agreement
and the Indemnification and Payment Agreement;

(d) Seattle is not in default under any of the provisions of the
laws of the State of Washington which would. affect its exist-
enge( c;r its powers referred to in the preceding paragraphs (b)
and (c);

(e) the execution and delivery of the Agreement and the In-
demnification and Payment. Agreement and the consummation
of the transactions contemplated thereby and the fulfillment of
the terms thereof will not conflict with or result in a breach of
any constitutional provision, law, ordinance, order, rule or reg-
ulation (whether of general or specific applicability) of any
Federal, state, county, municipal, or other governmental or
public authority which Seattle is subject to and will not con-
flict with or result in a breach of any of the terms, conditions
or provisions of any restriction, agreement or instrument to
which Seattle is now a party or by which it is bound, or consti-
tute (or, with due notice or lapse of time or both would consti-
tute) a default under any of the foregoing; and,

(f) to the best knowledge of such counsel, after reasonable in-
vestigation, there are no material actions, suits, or proceedings
pending or threatened against Seattle, except for such actions,
suits or proceedings relating to the Washington Public Power
Supply System, which, if determined adversely to Seattle,
would significantly affect Seattle’s ability to perform all of the
terms and provisions of the Agreement and the Indemnifica-
tion and Payment Agreement, including but not limited to the
ability to pay pursuant to Section 5 of the Agreement and Sec-
tion 4 of the Indemnification and Payment Agreement, in any
court or by or before any arbitrator or governmental agency or
authority;

(g) in delivering the opinions set forth in subparagraphs (b)
thru (e) above, and without limiting in any respect those opin-
ions, the City Attorney shall refer specifically to the Washing-
ton Supreme Court decision in Chemical Bank v. Washington
Public Power Supply Systern, 666 P.2d 329 (1983), concluding
that that decision does not affect Seattie’s authority to enter
into or ability to perform under either the Agreement or the
Indemnification and Payment Agreement.

Section 6. Notices

All communications under this Indemnification and Payment
Agreement shall be in writing and shall be mailed by registered
mail, return receipt requested and postage prepaid;

(i) if to the United States:

The Secretary of the Treasury

Department of the Treasury

15th and Pennsylvania Avenue, N.'W.
Washington, D.C. 20220

Attention: Assistant Secretary (Domestic Finance)
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(11) if to Seattle:
Mayor
City of Seattle
Seattle Municipal Building
600 Fourth Avenue
Seattle, Washington 98104
Atin: City Attorney

Section 7. Governing law

This Indemnification and Payment Agreement and the rights
and obligations of the parties hereunder shall be governed by, and
construed and interpreted in accordance with, the Federal laws of

the United States.

Section 8. Amendments and assignment

This Indemnification and Payment Agreement may not be
amended, except in each instance pursuant to a written document
executed by the United States and Seattle. Neither this Indemnifi-
cation and Payment Agreement nor any of Seattle’s interest herein
or rights hereunder shall be assignable (whether by operation of
law or otherwise) without the prior written consent of the United
States, which consent shall not be unreasonably withheld.

Section 4. Course of dealing

- No course of dealing by the United States shall operate as a
waiver of any rights with respect to this Indemnification and Pay-
ment Agreement and no delay or omission on the part of the
United States in exercising any right hereunder shall operate as a
waiver of such right or any other right hereunder.

Section 10. False claims

Each person signing this Indemnification and Payment Agree-
ment on behalf of Seattle acknowledges that he has received copies
of Sections 286, 287, 641, 1001 and 1361 of Title 18, United States
Code, “Crimes and Criminal Procedures.”

Section 11. Counterparts

This Indemnification and Payment Agreement may be executed
simultaneously in two or more counterparts, each of which shall be
deemed an original, and it shall not be necessary in making proof
of this Indemnification and Payment Agreement to produce or ac-
count for more than one such counterpart.

Section 12. Survival of liability

All liability for breach of any representation or warranty con-
tained in this Indemnification and Payment Agreement shall sur-
vive the execution and delivery hereof. No investigation by the
United States or any of its representatives shall impair or waive
any such representation or warranty or the right of the United

States to rely thereon.
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In witness whereof, the parties hereto have caused this Indemni-
fication and Payment Agreement to be duly executed on their
behalf by their respective authorized representatives as of the date
first above written.

CITY OF SEATTLE

&Cﬂ M MAYOR
Attest: ——

CITY COMPTROLLER

(SEAL)

THE UNITED STATES OF AMERICA

-
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REVISED CODE OF WASHINGTON

35.21.417 Hydroelectric reservoir extending across
international boundary Agreement with Province of
British Columbia. To carry out a treaty between the
United States of America and Canada, a city that
maintains hydroelectric facilities with a reservoir which
extends across the international boundary, may enter
into an agreement with the Province of British Columbia
for enhancing recreational opportunities and protecting
environmental resources of the watershed of the river or
rivers which forms the reservoir. The agreement may
provide for establishment of and payments into an envi-
ronmental endowment fund and establishment of an ad-
ministering commission to impiement the purpose of the
treaty and the agreement. [1984 c 1 § 1]

35.21.418 Hydroelectric reservoir extending across
international boundary——Commission——Powers. A
commission, established by an agreement between a
Washington municipality and the Province of British
Columbia to carry out a treaty between the United
States of America and Canada as authorized in RCW
35.21.417, shali be public and shall have all powers and
capacity necessary and appropriate for the purposes of
performing its functions under the agreement, including,
but not limited to, the following powers and capacity: To
acquire and dispose of real property other than by con-
demnation; to enter into contracts; to sue and be sued in

- either Canada or the United States; to establish an en-

dowment fund in either or both the United States and
Canada and to invest the endowment fund in either or
both countries; to solicit, accept, and use donations,
grants, bequests, or devises intended for furthering the
functions of the endowment; to adopt such rules or pro-
cedures as it deems desirable for performing its func-
tions; to engage advisors and consuitants; to establish
committees and subcommittees; to adopt rules for its
governance; to enter into agreements with public and
private entities; and to engage in activities necessary and
appropriate for implementing the agreement and the

{reaty.

'1fhc endowment fund and commission may not be
subject to state or local taxation. A commission, so es-

‘tablished, may not be subject to statutes and laws gov-

erning Washington cities and municipalities in the
conduct of its internal affairs: Provided, That all com-
mission members appointed by the municipality shall
comply with chapter 42.22 RCW, and: Provided further,
That all commission meetings held within the state of
Washington shall be held in compliance with chapter
42.30 'RClJW. All obligations or liabilities incurred by the
commission shall be satisfied exclusively from its own
assets and insurance. [1984 c | § 2.]
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